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Washington, DC 20408, under the Federal Register Act (44 U.S.C.
Ch. 15) and the regulations of the Administrative Committee of
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Documents, U.S. Government Printing Office, Washington, DC
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edreg.
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Rules and Regulations

Federal Register

Vol. 63, No. 90
Monday, May 11, 1998

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301

[Docket No. 98-025-1]
Gypsy Moth Generally Infested Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the gypsy
moth quarantine and regulations by
adding areas in Ohio and Wisconsin.
These changes affect 3 areas in Ohio and
14 areas in Wisconsin. This action is
necessary to prevent the artificial spread
of gypsy moth to noninfested States.

DATES: Interim rule effective May 11,
1998. Consideration will be given only
to comments received on or before July
10, 1998.

ADDRESSES: Please send an original and
three copies of your comments to
Docket No. 98-025-1, Regulatory
Analysis and Development, PPD,
APHIS, Suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comments refer to
Docket No. 98-025-1. Comments
received may be inspected at USDA,
room 1141, South Building, 14th Street
and Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect comments are requested to call
ahead on (202) 690-2817 to facilitate
entry into the comment reading room.

FOR FURTHER INFORMATION CONTACT:
Coanne E. O’Hern, Operations Officer,
Domestic and Emergency Programs,
PPQ, APHIS, 4700 River Road Unit 134,
Riverdale, MD 20737-1236, (301) 734—
8247; or e-mail: cohern@aphis.usda.gov.

SUPPLEMENTARY INFORMATION:
Background

The gypsy moth, Lymantria dispar
(Linnaeus), is a destructive pest of forest
and shade trees. The gypsy moth
regulations (contained in 7 CFR 301.45
through 301.45-12 and referred to
below as the regulations) quarantine
certain States because of the gypsy moth
and restrict the interstate movement of
certain articles from generally infested
areas in the quarantined States to
prevent the artificial spread of the gypsy
moth.

In accordance with § 301.45-2 of the
regulations, generally infested areas are,
with certain exceptions, those areas in
which a gypsy moth general infestation
has been found by an inspector, or each
portion of a State which the
Administrator deems necessary to
regulate because of its proximity to
infestation or its inseparability for
guarantine enforcement purposes from
infested localities. Less than an entire
State will be designated as a generally
infested area only if: (1) The State has
adopted and is enforcing a quarantine or
regulation which imposes restrictions
on the intrastate movement of the
regulated articles which are
substantially the same as those which
are imposed with respect to the
interstate movement of such articles;
and (2) the designation of less than the
entire State as a generally infested area
will be adequate to prevent the artificial
interstate spread of infestations of the

gypsy moth.

Designation of Areas as Generally
Infested Areas

We are amending § 301.45-3(a) of the
regulations, which lists generally
infested areas, by adding Lorain,
Medina, and Wayne Counties in Ohio;
and Calumet, Kenosha, Marinette,
Menominee, Milwaukee, Oconto,
Outagamie, Ozaukee, Racine, Shawano,
Sheboygan, Washington, Waukesha, and
Winnebago Counties in Wisconsin.

We are taking this action because, in

cooperation with the States, the United
States Department of Agriculture
conducted surveys that detected all life
stages of the gypsy moth in these areas.
Based on these surveys, we determined
that reproducing populations exist at
significant levels in these areas.
Eradication of these populations is not
considered feasible because these areas
are immediately adjacent to areas
currently recognized to be generally

infested and therefore subject to
continued reinfestation.

Emergency Action

The Administrator of the Animal and
Plant Health Inspection Service has
determined that an emergency exists
that warrants publication of this interim
rule without prior opportunity for
public comment. Immediate action is
necessary because of the possibility that
the gypsy moth could be spread
artificially to noninfested areas of the
United States, where it could cause
economic loss due to defoliation of
susceptible forest and shade trees.

Because prior notice and other public
procedures with respect to this action
are impracticable and contrary to the
public interest under these conditions,
we find good cause under 5 U.S.C. 553
to make it effective upon publication in
the Federal Register. We will consider
comments that are received within 60
days of publication of this rule in the
Federal Register. After the comment
period closes, we will publish another
document in the Federal Register. It
will include a discussion of any
comments we receive and any
amendments we are making to the rule
as a result of the comments.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review process required
by Executive Order 12866.

This action amends the list of
generally infested areas under the gypsy
moth quarantine and regulations by
adding areas in Ohio and Wisconsin.
Immediate action is necessary in order
to prevent the artificial spread of gypsy
moth to noninfested areas of the United
States.

This emergency situation makes
compliance with section 603 and timely
compliance with section 604 of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) impracticable. If we determine
that this rule would have a significant
economic impact on a substantial
number of small entities, then we will
discuss the issues raised by section 604
of the Regulatory Flexibility Act in our
Final Regulatory Flexibility Analysis.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
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under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This rule contains no information
collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities,
Incorporation by reference, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

Accordingly, 7 CFR part 301 is
amended as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

1. The authority citation for part 301
continues to read as follows:
Authority: 7 U.S.C. 147a, 150bb, 150dd,

150ee, 150ff, 161, 162, and 164-167; 7 CFR
2.22,2.80, and 371.2(c).

2. In §301.45-3, paragraph (a) is
amended by adding entries for Ohio and
Wisconsin, in alphabetical order, to read
as follows:

§301.45-3 Generally infested areas.

(a) * X *
* * * * *
Ohio
* * * * *

Lorain County. The entire county.
* * * * *

Medina County. The entire county.
* * * * *

Wayne County. The entire county.
* * * * *
Wisconsin
* * * * *

Calumet County. The entire county.
* * * * *

Kenosha County. The entire county.
* * * * *

Marinette County. The entire county.
Menominee County. The entire county.
Milwaukee County. The entire county.
Oconto County. The entire county.
Outagamie County. The entire county.

Ozaukee County. The entire county.
Racine County. The entire county.
Shawano County. The entire county.
Sheboygan County. The entire county.
Washington County. The entire county.
Waukesha County. The entire county.
Winnebago County. The entire county.
Done in Washington, DC, this 5th day of
May 1998.

Charles P. Schwalbe,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 98-12396 Filed 5-8-98; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 97-056-11]

Mediterranean Fruit Fly; Addition to
the Quarantined Area

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the
Mediterranean fruit fly regulations by
expanding the current quarantined area
in Dade County, FL. The regulations
restrict the interstate movement of
regulated articles from the quarantined
area. This action is necessary on an
emergency basis to prevent the spread of
the Mediterranean fruit fly into
noninfested areas of the continental
United States.

DATES: Interim rule effective May 5,
1998. Consideration will be given only
to comments received on or before July
10, 1998.

ADDRESSES: Please send an original and
three copies of your comments to
Docket No. 97-056-11, Regulatory
Analysis and Development, PPD,
APHIS, suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comments refer to
Docket No. 97-056-11. Comments
received may be inspected at USDA,
room 1141, South Building, 14th Street
and Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect comments are requested to call
ahead on (202) 690-2817 to facilitate
entry into the comment reading room.
FOR FURTHER INFORMATION CONTACT: Mr.
Michael B. Stefan, Operations Officer,
Domestic and Emergency Programs,
PPQ, APHIS, 4700 River Road Unit 134,
Riverdale, MD 20737-1236, (301) 734—

8247; or e-mail:
mstefan@aphis.usda.gov.
SUPPLEMENTARY INFORMATION:

Background

The Mediterranean fruit fly, Ceratitis
capitata (Wiedemann), is one of the
world’s most destructive pests of
numerous fruits and vegetables. The
Mediterranean fruit fly (Medfly) can
cause serious economic losses. Heavy
infestations can cause complete loss of
crops, and losses of 25 to 50 percent are
not uncommon. The short life cycle of
this pest permits the rapid development
of serious outbreaks.

The Mediterranean fruit fly
regulations (7 CFR 301.78 through
301.78-10; referred to below as the
regulations) restrict the interstate
movement of regulated articles from
gquarantined areas to prevent the spread
of Medfly to noninfested areas of the
United States.

In an interim rule effective on June
16, 1997, and published in the Federal
Register on June 20, 1997 (62 FR 33537—
33539, Docket No. 97-056-2), we added
a portion of Hillsborough County, FL, to
the list of quarantined areas and
restricted the interstate movement of
regulated articles from that quarantined
area. In a second interim rule effective
onJuly 3, 1997, and published in the
Federal Register on July 10, 1997 (62 FR
36976-36978, Docket No. 97-056-3), we
expanded the quarantined area in
Hillsborough County, FL, and added
areas in Manatee and Polk Counties, FL,
to the list of quarantined areas. In a
third interim rule effective on August 7,
1997, and published in the Federal
Register on August 13, 1997 (62 FR
43269-43272, Docket No. 97-056—4), we
further expanded the quarantined area
by adding new areas in Hillsborough
County, FL, and an area in Orange
County, FL, to the list of quarantined
areas. In that third interim rule, we also
revised the entry for Manatee County,
FL, to make the boundary lines of the
guarantined area more accurate. In a
fourth interim rule effective on
September 4, 1997, and published in the
Federal Register on September 10, 1997
(62 FR 47553—-47558, Docket No. 97—
056-5), we quarantined a new area in
Polk County, FL, and an area in Sarasota
County, FL. In a fifth interim rule
effective on October 15, 1997, and
published in the Federal Register on
October 21, 1997 (62 FR 54571-54572,
Docket No. 97-056—7), we removed all
or portions of the quarantined areas in
Hillsborough, Manatee, Orange, Polk,
and Sarasota Counties, FL, from the list
of quarantined areas. In a sixth interim
rule effective on November 14, 1997,
and published in the Federal Register
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on November 20, 1997 (62 FR 61897—
61898, Docket No. 97-056-8), we
removed all of the quarantined areas in
Polk County, FL, from the list of
gquarantined areas. In a seventh interim
rule effective April 17, 1998, and
published in the Federal Register on
April 22,1998 (63 FR 19797-19798,
Docket No. 97-056-9), we removed the
quarantined area in Hillsborough
County, FL, from the list of quarantined
areas. In an eighth interim rule also
effective on April 17, 1998, and
published in the Federal Register on
April 23, 1998 (63 FR 20053-20054,
Docket No. 98-046-1), we added a
portion of Dade County, FL, to the list
of quarantined areas and restricted the
interstate movement of regulated
articles from the quarantined area.

Recent surveys by inspectors of
Florida State and county agencies and
by inspectors of the Animal and Plant
Health Inspection Service (APHIS) have
detected Medfly larvae in fruit in the
currently quarantined area in Dade
County, FL. This indicates a
reproducing Medfly population in the
area. For this reason, we are expanding
the quarantined area in Dade County,
FL, to prevent the spread of Medfly to
noninfested areas.

The regulations in §301.78-3 provide
that the Administrator of APHIS will list
as a quarantined area each State, or each
portion of a State, in which the Medfly
has been found by an inspector, in
which the Administrator has reason to
believe that the Medfly is present, or
that the Administrator considers
necessary to regulate because of its
inseparability for quarantine
enforcement purposes from localities in
which the Medfly has been found.

Less than an entire State will be
designated as a quarantined area only if
the Administrator determines that the
State has adopted and is enforcing
restrictions on the intrastate movement
of regulated articles that are equivalent
to those imposed on the interstate
movement of regulated articles, and the
designation of less than the entire State
as a quarantined area will prevent the
interstate spread of the Medfly. The
boundary lines for a portion of a State
being designated as quarantined are set
up approximately four-and-one-half-
miles from the detection sites. The
boundary lines may vary due to factors
such as the location of Medfly host
material, the location of transportation
centers such as bus stations and
airports, the pattern of persons moving
in that State, the number and patterns
of distribution of the Medfly, and the
use of clearly identifiable lines for the
boundaries.

In accordance with these criteria and
the recent Medfly finding described
above, we are amending 301.78-3 by
expanding the current quarantined area
in Dade County, FL. The resulting
quarantined area is described in the rule
portion of this document.

Emergency Action

The Administrator of the Animal and
Plant Health Inspection Service has
determined that an emergency exists
that warrants publication of this interim
rule without prior opportunity for
public comment. Immediate action is
necessary to prevent the Medfly from
spreading to noninfested areas of the
United States.

Because prior notice and other public
procedures with respect to this action
are impracticable and contrary to the
public interest under these conditions,
we find good cause under 5 U.S.C. 553
to make it effective upon signature. We
will consider comments that are
received within 60 days of publication
of this rule in the Federal Register.
After the comment period closes, we
will publish another document in the
Federal Register. It will include a
discussion of any comments we receive
and any amendments we are making to
the rule as a result of the comments.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review process required
by Executive Order 12866.

This interim rule amends the Medfly
regulations by expanding the current
quarantined area in Dade County, FL.
This action is necessary on an
emergency basis to prevent the spread of
the Medfly into noninfested areas of the
United States.

This interim rule affects the interstate
movement of regulated articles from the
newly quarantined area of Dade County,
FL. We estimate that there are 63
entities in this area of Dade County, FL,
that sell, process, handle, or move
regulated articles; this estimate includes
14 mobile vendors, 34 stores/markets,
and 15 nurseries. The number of these
entities that meet the U.S. Small
Business Administration’s (SBA)
definition of a small entity is unknown,
since the information needed to make
that determination (i.e., each entity’s
gross receipts or number of employees)
is not currently available. However, it is
reasonable to assume that most of the 63
entities are small in size, since the
overwhelming majority of businesses in
Florida, as well as the rest of the United

States, are small entities by SBA
standards.

We believe that few, if any, of the 63
entities will be significantly affected by
the quarantine action taken in this
interim rule because few of these types
of entities move regulated articles
outside the State of Florida during the
normal course of their business. Nor do
consumers of products purchased from
these types of entities generally move
those products interstate. The effect on
the small entities that do move
regulated articles interstate from the
quarantined area will be minimized by
the availability of various treatments
that, in most cases, will allow those
small entities to move regulated articles
interstate with very little additional
costs. Also, many of these types of small
entities sell other items in addition to
regulated articles, so the effect, if any,
of the interim rule should be minimal.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

National Environmental Policy Act

An environmental assessment and
finding of no significant impact have
been prepared for this rule. The site
specific environmental assessment and
programmatic Medfly environmental
impact statement provide a basis for our
conclusion that implementation of
integrated pest management to achieve
eradication of the Medfly would not
have a significant impact on human
health and the natural environment.
Based on the finding of no significant
impact, the Administrator of the Animal
and Plant Health Inspection Service has
determined that an environmental
impact statement need not be prepared.

The environmental assessment and
finding of no significant impact were
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prepared in accordance with: (1) The
National Environmental Policy Act of
1969 (NEPA) (42 U.S.C. 4321 et seq.), (2)
Regulations of the Council on
Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

Copies of the environmental
assessment and finding of no significant
impact are available for public
inspection at USDA, room 1141, South
Building, 14th Street and Independence
Avenue, SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect copies are requested
to call ahead on (202) 690-2817 to
facilitate entry into the reading room. In
addition, copies may be obtained by
writing to the individual listed under
FOR FURTHER INFORMATION CONTACT.

Paperwork Reduction Act

This rule contains no information
collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subject in 7 CFR Part 301

Agricultural commodities,
Incorporation by reference, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

Accordingly, 7 CFR part 301 is
amended as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 147a, 150bb, 150dd,
150ee, 150ff, 161, 162, and 164-167; 7 CFR
2.22, 2.80, and 371.2(c).

2. In §301.78-3, paragraph (c), the
entry for Florida is revised to read as
follows:

§301.78-3 Quarantined areas.

* * * * *
(c)* * =*
FLORIDA

Dade County. That portion of Dade County
beginning at the intersection of Northwest
87th Avenue and Northwest 103rd Street
(State Highway 932); then east along
Northwest 103rd Street (State Highway 932)
(also known as 49th Street) to the section line
dividing sections 4 and 5, T. 53 S., R. 41 E;
then south along the section line dividing
sections4and 5, T.53S.,R. 41 E., to
Northwest 36th Street (State Highway 948);
then west along Northwest 36th Street to
Northwest 87th Avenue; then north along

Northwest 87th Avenue to the point of
beginning.

Done in Washington, DC, this 5th day of
May 1998.
Charles P. Schwalbe,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 98-12395 Filed 5-8-98; 8:45 am]
BILLING CODE 3410-34-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 330
RIN 3064-AB73

Simplification of Deposit Insurance
Rules

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Final rule.

SUMMARY: The FDIC is revising its
deposit insurance regulations by
adopting three substantive amendments
and numerous technical amendments.
The purpose of these amendments is to
increase the public’s understanding of
the regulations through simplification.
The substantive amendments in the
final rule will: Relax the FDIC’s
recordkeeping requirements for certain
agency or fiduciary accounts; create a
six-month *‘grace period” following the
death of a depositor for the restructuring
of accounts; and clarify the insurance
coverage of revocable trust accounts
when an account is held by the
depositor pursuant to a formal “living
trust” agreement.

EFFECTIVE DATE: July 1, 1998.

FOR FURTHER INFORMATION CONTACT:
Christopher L. Hencke, Counsel, (202)
898-8839, or Joseph A. DiNuzzo, Senior
Counsel, (202) 898-7349, Legal
Division, Federal Deposit Insurance
Corporation, 550 17th Street, N.W.,
Washington, D.C. 20429.

SUPPLEMENTARY INFORMATION:

l. Background

Simplifying the deposit insurance
regulations is one of the FDIC’s
corporate operating projects under its
Strategic Plan. The purpose is to
promote public understanding of
deposit insurance and, particularly, to
clarify and illustrate rules that have
been misunderstood. The public’s
misunderstanding of certain of the rules
has been reflected in the large volume
of letters and phone calls received by
the FDIC concerning deposit insurance.
Also, this simplification effort is in
furtherance of section 303(a) of the
Riegle Community Development and

Regulatory Improvement Act of 1994, 12
U.S.C. 4803(a), requiring the federal
banking agencies to reduce regulatory
burden and improve efficiency.

The FDIC’s insurance regulations are
codified at 12 CFR part 330. In recent
years, the FDIC has revised these
regulations twice (not including a third
revision that dealt only with certain
disclosure requirements). In 1980,
following the termination of the Federal
Savings and Loan Insurance Corporation
(FSLIC), the FDIC issued uniform
regulations applicable to deposits in all
insured depository institutions
including those previously insured by
the FSLIC. The issuance of uniform
regulations was mandated by the
Financial Institutions Reform, Recovery,
and Enforcement Act of 1989 (FIRREA)
(Pub. L. 101-73 (1989)). In 1993, the
FDIC revised the rules applicable to the
deposits of employee benefit plans and
retirement plans. This revision was
mandated by the Federal Deposit
Insurance Corporation Improvement Act
of 1991 (FDICIA) (Pub. L. 102-242
(1991)). Notwithstanding these
relatively recent revisions, the Board of
Directors (Board) believes that the final
rule is necessary for the purpose of
simplification.

All revisions to the insurance
regulations must be consistent with
section 11(a) of the Federal Deposit
Insurance Act (FDI Act), 12 U.S.C.
1821(a). Section 11(a) provides that
deposits maintained by a depositor in
the same capacity and the same right at
the same insured depository institution
must be aggregated and insured up to
$100,000. The FDI Act does not define
“‘depositor”, ““‘capacity’ or “‘right”.
Through the insurance regulations, the
FDIC has implemented these terms by
recognizing different categories of
accounts based on ownership. Each type
of account is entitled to separate
insurance up to the $100,000 limit if it
satisfies certain requirements. For
example, single ownership accounts
owned by a particular depositor are not
added to qualifying joint accounts partly
owned by the same depositor.

The final rule is the product of a
process that began in May of 1996. At
that time, the FDIC published an
Advance Notice of Proposed
Rulemaking (ANPR). See 61 FR 25596
(May 22, 1996). The ANPR was
followed, in May of 1997, by the
publication of a proposed rule. See 62
FR 26435 (May 14, 1997). The evolution
of the final rule is discussed in greater
detail below.

The final rule does not complete the
FDIC’s simplification efforts. As
discussed below, the FDIC is still
studying other possible revisions to its
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insurance regulations pertaining to joint
accounts and ‘““payable-on-death”
accounts.

I1. The Proposed Rule

Through the ANPR (61 FR 25596), the
FDIC broadly solicited comments on
how the insurance regulations could be
simplified. Also, the FDIC sought
comments on a number of specific
revisions. The comment period ended
on August 20, 1996. Almost all of the
comments (sixty-eight in number)
supported the FDIC’s simplification
efforts.

The FDIC did not include some of the
revisions mentioned in the ANPR in the
proposed rule (62 FR 26435). In
particular, the proposed rule did not
include revisions that would: (1)
Eliminate the first step in the two-step
process for determining the insurance
coverage of joint accounts under current
§330.7 (new §330.9); and (2) expand
the list of qualifying beneficiaries for
revocable trust accounts under current
§330.8 (new §330.10). In publishing the
proposed rule, the FDIC explained that
these revisions required additional
study. Before deciding on these
revisions, the Board wished to learn
more about the extent to which the
revisions would affect the scope of
deposit insurance coverage.

The proposed rule suggested three
substantive revisions to the insurance
regulations: (1) Relaxing the
recordkeeping rules for fiduciary
accounts; (2) providing a ‘“‘grace period”
following the death of a depositor; and
(3) clarifying the operation of the
revocable trust account rules in cases in
which an account is held by a depositor
in connection with a “living trust.”
Each of these revisions is discussed in
detail below.

A. Recordkeeping Rules for Fiduciary
Accounts

The FDIC’s recordkeeping rules are
largely premised on the concept of
“pass-through’ insurance. If an agent on
behalf of a principal deposits funds at
an insured depository institution, the
FDIC does not treat the agent as the
owner of the deposit for purposes of the
$100,000 insurance limit. Rather, the
FDIC insures the funds to the principal
or actual owner. In other words, the
insurance coverage ‘‘passes through”
the agent to the owner. See 12 CFR
330.6 (new 330.7).

The fact that agency accounts are
insured on a ‘““pass-through’ basis does
not mean that agency accounts represent
a separate category of ownership or that
agency accounts are entitled to
insurance up to $100,000 separate from
all other accounts. On the contrary,

agency accounts are subject to
aggregation with any other accounts
maintained by or for the principal in the
same right and capacity at the same
insured depository institution. For
example, funds in an account held by an
agent for a principal, in the principal’s
single ownership capacity, will be
aggregated with any single ownership
accounts held directly by the principal.

“Pass-through” insurance as
described above is subject to an
important qualification. Under section
12(c) of the FDI Act (12 U.S.C. 1822(c)),
the FDIC is not required to recognize as
the owner of a deposit any person
whose interest is not disclosed on the
records of the failed depository
institution. In other words, in the
absence of adequate disclosure, an
account held by an agent is not entitled
to ““pass-through’ insurance coverage.
The FDIC has implemented section
12(c) by establishing certain
recordkeeping rules for accounts held
by agents or fiduciaries.

Under the FDIC’s recordkeeping rules,
the deposit account records of the failed
depository institution must expressly
disclose, by way of specific references,
the existence of any fiduciary
relationship including, but not limited
to, relationships involving a trustee,
agent, nominee, guardian, executor or
custodian, pursuant to which funds in
an account are deposited and on which
a claim for insurance coverage is based.
See 12 CFR 330.4(b)(1) (new
330.5(b)(1)). Assuming such disclosure,
the details of the relationship and the
interests of other parties in the account
must be ascertainable either from the
deposit account records of the insured
depository institution or from records
maintained, in good faith and in the
regular course of business, by the
depositor or by some person or entity
that has undertaken to maintain such
records for the depositor. See 12 CFR
330.4(b)(2) (new 330.5(b)(2)).

The rules quoted above are based
upon a basic principle: In paying
insurance, the FDIC is entitled to rely on
the account records of the failed
depository institution. If the FDIC, in its
sole discretion, determines that the
deposit account records of the insured
depository institution are clear and
unambiguous, those records are
considered binding on the depositor,
and no other records shall be
considered, as to the manner in which
the funds are owned. See 12 CFR
330.4(a)(1). In other words, under the
current regulations, the account records
must be unclear or ambiguous before the
FDIC will consider evidence outside of
the account records in determining the
ownership of an account.

The FDIC’s strict reliance on the
account records serves multiple
purposes. First, it enables the FDIC to
estimate the amount of insured deposits
when considering resolution options for
a failing insured depository institution.
Speed and accuracy in accounting for
the assets and liabilities of the failing
institution are critical when the
institution is resolved through a
purchase and assumption agreement
(i.e., a transfer of some assets and
liabilities, including the deposit
liabilities, to a healthy depository
institution). Second, strict reliance on
the account records enables the FDIC to
pay insurance very quickly following
the failure of an institution. If the FDIC
could not rely on the records, depositors
would not receive their insurance until
the FDIC had completed a lengthy
investigation as to the actual legal
ownership of the accounts. Third, strict
reliance on the records discourages the
making of fraudulent claims for
insurance. If depositors were not bound
by the account records, some depositors
over the $100,000 limit might be
tempted to fabricate outside evidence
(such as agency or trust agreements) as
to the actual ownership of their
accounts.

For the reasons stated above, the
insurance regulations purposefully
restrict the FDIC’s ability to consider
outside evidence (i.e., evidence outside
of the deposit account records) in
determining the ownership of an
account for insurance purposes. Again,
under the current or unrevised
regulations, outside evidence will not be
considered unless the FDIC
determines—in its own discretion—that
the account records are unclear or
ambiguous.

At times, the restrictions on the
FDIC’s ability to consider outside
evidence has produced results that
could be viewed as severe. At one failed
bank, for example, a deposit account
was held by a title company as agent for
customers who were buying or selling
houses. Because the bank’s deposit
account records did not indicate the
agency nature of the account, the funds
were deemed to be owned by the title
company and insured to a limit of
$100,000. The funds were not insured
up to $100,000 on a “‘pass-through”
basis for the interest of each customer
(in aggregation with any other
account(s) that each customer might
have held at the same bank). This result
was severe because the name of the
agent by itself was suggestive of a
possible agency or fiduciary
relationship.

The proposed rule addressed the
problem by adding a provision to the
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regulations that would relax the FDIC’s
recordkeeping requirements in certain
situations. Specifically, the proposed
rule provided that the FDIC would be
free to consider outside evidence of
ownership if the titling of the deposit
account and the underlying deposit
account records sufficiently indicate the
existence of a fiduciary relationship.
Examples of accounts covered by the
proposed rule would be accounts in the
name of escrow agents or title
companies.

In requesting comments on this part
of the proposed rule, the FDIC also
requested comments on the
recordkeeping requirements applicable
to accounts held by multiple levels of
fiduciaries. See 12 CFR 330.4(b)(3) (new
330.5(b)(3)). These requirements specify
two methods for disclosing such multi-
tiered relationships. Under the second
method, according to the current
regulations, the deposit account records
must state that the depositor is acting in
a fiduciary capacity on behalf of certain
persons or entities who may, in turn, be
acting in a fiduciary capacity for others.
See 12 CFR 330.4(b)(3)(ii)(A). In
complying with this requirement,
fiduciaries have opened accounts with
awkward and unwieldy account titles.
To alleviate this problem, the FDIC
proposed to require—under the second
method—that the account records
merely indicate that there are multiple
levels of fiduciary relationships.

B. “Grace Period” Following the Death
of a Depositor

The second substantive revision
included in the proposed rule was the
creation of a *‘grace period” following
the death of a depositor. Under the
deposit contract or applicable state law,
the death of a depositor may result in an
immediate and automatic change in
ownership of the deposit account. This
is significant for insurance purposes
because deposit insurance is based
primarily on legal ownership. Though
ownership under state law is not
sufficient for, or decisive in,
determining deposit insurance coverage,
the regulations provide that ownership
under state law of deposited funds is a
necessary condition for deposit
insurance. See 12 CFR 330.3(h) (new
330.3(h)).

Under the current regulations, the
FDIC presumes—for certain types of
accounts—that the ownership of the
account changes immediately upon the
death of a depositor. This presumption
is applied to accounts characterized by
survivorship rights, i.e., joint accounts
and revocable trust or “payable-on-
death” (POD) accounts. For the sake of
uniformity, the FDIC applies this
presumption irrespective of the laws of

the state in which the depository
institution is located. In some cases,
following the death of a depositor, the
presumption will cause a dramatic
decrease in deposit insurance coverage.
For example, a husband and wife
could hold a joint account, a joint
revocable trust (or POD) account for the
benefit of their child, and two
individual accounts in their respective
names. Assuming the satisfaction of all
applicable requirements, these four
accounts could be insured up to a total
of $500,000. Upon the death of either
the husband or wife, however, the
surviving spouse would become the sole
owner of the joint account and the joint
revocable trust account. Under the
FDIC’s established interpretation of the
current regulations, the joint account
would be transformed into a single
ownership account subject to
aggregation with the surviving spouse’s
individual account. (The single
ownership account in the name of the
deceased spouse would continue to be
insured separately from the other
accounts.) Moreover, the maximum
coverage of the joint revocable trust
account would be reduced from
$200,000 to $100,000 (i.e., $100,000 for
each combination of settlors and
qualifying beneficiaries). In total, the
maximum coverage of the four accounts
would be reduced—immediately upon
the death of the husband or wife—from

$500,000 to $300,000. )
If the depository institution failed

before the surviving spouse restructured
the accounts or transferred funds to
another institution, in the example
above, the loss to the surviving spouse
could be very substantial. (For the single
ownership account in the name of the
deceased spouse, the insurance money
would be paid to the trustee of the

decedent’s estate.) .
The interpretation described above

has been criticized as “penalizing’ the
survivors of deceased depositors. Some
people have complained that the
immediate restructuring of an account
upon the death of a depositor may not
be practicable. For example, in order to
restructure an account, the survivor of
an accountholder may be required to
present proof of the accountholder’s
death to the depository institution. Also,
during a time of grief, the survivors may
not view the restructuring of bank

accounts as a matter of high priority.
Another criticism of the FDIC’s

interpretation of the current regulations
is that some state laws might not
provide for the immediate change in

ownership presumed by the FDIC.
In response to the criticisms and

concerns described above, the proposed
rule created a ‘‘grace period” of six
months following the death of a

depositor. During this “‘grace period,”
the insurance coverage of the decedent’s
accounts would not change unless the
accounts were restructured by those
authorized to take such action. Because
the six-month “‘grace period’ was not
intended to reduce coverage, the
proposed rule also provided that the
‘‘grace period” would not be applied if
its application would result in a
decrease in deposit insurance coverage.

The six-month “grace period”
prescribed by the proposed rule was
consistent with a policy applied by the
former FSLIC. The rationale of that
policy was to “lessen hardship.”

In publishing the proposed rule, the
FDIC specifically requested comments
as to whether six months was the
appropriate length of time for the “‘grace
period.”

C. The Insurance Coverage of “Living
Trust” Accounts

The third substantive revision
included in the proposed rule was the
insertion into the regulations of
language clarifying the insurance
coverage of accounts held pursuant to
“living trust” agreements. A “living
trust” is a formal revocable trust in
which the owner retains control of the
trust assets during his or her lifetime.
Upon the owner’s death, the trust
generally becomes irrevocable.

As a type of revocable trust account,
a “living trust” account is subject to the
rules prescribed by § 330.8 (new
§330.10). Subject to the requirements
discussed below, that section of the
regulations provides that funds
deposited in a revocable trust account
(also referred to as a “‘payable-on-death”
or “POD” account or *““Totten trust”
account) shall be insured up to $100,000
for the prospective interest of each of
the owner’s designated beneficiaries.
Such insurance is separate from the
insurance coverage afforded to any
single ownership accounts held by the
owner or beneficiary at the same
insured depository institution. The
revocable trust account will not be
entitled to such separate insurance,
however, unless the account satisfies
certain requirements. First, each of the
designated beneficiaries must be the
owner’s spouse, child or grandchild.
Second, the beneficiaries must be
specifically named (i.e., named by
name) in the account records of the
depository institution. Third, the title of
the account must include a term such as
“in trust for” or “payable-on-death to”
(or any acronym therefor). Fourth, the
revocable trust agreement must provide
unequivocally that the funds shall
belong to the designated beneficiaries
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upon the death of the owner. See 12
CFR 330.8(a) (new 330.10(a)).

In many cases, the trust agreement is
simply the signature card for the
account. Generally, in these cases, the
fourth requirement above does not
present a problem because the signature
card will not include any conditions
upon the interests of the designated
beneficiaries. In other words, the
signature card—in simple language—
will provide that the funds shall belong
to the beneficiaries upon the death of
the owner. In contrast, most formal
“living trust’” agreements provide that
the funds might belong to the
beneficiaries depending upon various
conditions. The FDIC refers to such
conditions as *‘defeating contingencies”
if they create the possibility that the
beneficiaries or the estate or heirs of the
beneficiaries will never receive the
funds following the death of the owner.
In the presence of a ‘‘defeating
contingency,” the revocable trust
account will not be entitled to separate
insurance coverage under 8 330.8 (new
§330.10). Rather, the account will be
aggregated with any single ownership
accounts held by the owner at the same
insured depository institution.

The subject of “defeating
contingencies” is explained at length in
FDIC Advisory Opinion 94-32 (May 18,
1994). That advisory opinion is entitled
“Guidelines for Insurance Coverage of
Revocable Trust Accounts (Including
‘Living Trust’ Accounts).” Though this
advisory opinion is available upon
request, the FDIC continues to receive
numerous inquiries regarding the
insurance coverage of “living trust”
accounts. Moreover, even people who
have read the Guidelines often remain
confused about the coverage of such
accounts.

In response to the public’s confusion,
the proposed rule inserted clarifying
language into the regulations.
Specifically, the proposed rule stated
that the presence of a ““defeating
contingency” in a “living trust”
agreement would prevent the account
from receiving separate insurance
coverage (i.e., separate from any single
ownership accounts held by the owner
at the same insured depository
institution).

I11. The Final Rule

The FDIC received twenty-six written
comments on the proposed rule. Most of
the comments were submitted by
depository institutions or their holding
companies. Several comments were
submitted by bankers’ associations;
several others were submitted by
financial services companies. The FDIC
also received a small number of

comments from individuals and one
comment from a building company. The
comments are discussed below as they
relate to the various components of the
final rule.

A. Recordkeeping Rules for Fiduciary
Accounts

Sixteen commenters addressed the
proposed relaxation of the FDIC’s
recordkeeping requirements for agency
or fiduciary accounts. All of the
commenters expressed support for the
proposed rule but some also expressed
reservations. The concern expressed by
some commenters was that the proposed
rule might impose additional
recordkeeping obligations or other
regulatory burdens on insured
depository institutions. The FDIC does
not intend to create any such additional
burdens. The proposed rule was
directed at the FDIC itself and not at
depository institutions. As previously
explained, the proposed rule granted
greater flexibility to the FDIC in
considering outside evidence (i.e.,
evidence other than the deposit account
records) in determining the ownership
of an account. Specifically, the
proposed rule provided that the FDIC
would be free to consider outside
evidence if the FDIC determined, in its
sole discretion, that the titling of the
account and the underlying deposit
account records sufficiently indicate the
existence of a fiduciary relationship.
Examples are accounts in the names of
escrow agents, title companies or
entities (or nominees of such entities)
whose primary business is to hold—for
safekeeping reasons—deposits of others.

The Board has decided to adopt, in
the final rule, the proposed revision to
its recordkeeping requirements. As
revised, these requirements will be
codified at § 330.5. The revised
requirements will increase the FDIC’s
ability to pay insurance to the real
owners of some deposits without
undercutting the general rule that
unambiguous deposit account records of
a failed depository institution are
binding on depositors.

Also, the final rule includes two
revisions to the recordkeeping
requirements applicable to accounts
held by multiple levels of fiduciaries.
As revised, these requirements will be
codified at paragraph (b)(3) of §330.5.
First, the FDIC has changed the
regulation to clarify that there are two
and not three methods of satisfying
these recordkeeping requirements.
Second, in connection with the second
method of satisfying the requirements,
the FDIC has removed the necessity of
stating in the account records that the
depositor is acting in a fiduciary

capacity on behalf of certain persons or
entities who may, in turn, be acting in
a fiduciary capacity for others. Instead,
the deposit account records must
expressly indicate that there are
multiple levels of fiduciary
relationships. The FDIC has made this
change in recognition of the fact that
fiduciaries have been placing the
required information in the titles of
deposit accounts. As a result of this
revision, the titles of multi-tiered
fiduciary accounts should be less
unwieldy. Several commenters
expressed support for this provision.

B. “Grace Period” Following the Death
of a Depositor

Nineteen commenters addressed the
proposed creation of a six-month ‘“‘grace
period” following the death of a
depositor. As previously explained, this
“‘grace period” primarily would affect
the insurance coverage of deposit
accounts with survivorship rights (i.e.,
joint accounts and revocable trust or
“payable-on-death™ accounts). During
this ‘““grace period,” the insurance
coverage of such accounts would not
change unless the accounts are
restructured by those authorized to take
such action. The FDIC would apply the
‘“‘grace period” only if its application
would increase rather than decrease
deposit insurance coverage.

Only one commenter opposed the
creation of a ““grace period.” That
commenter stated that deposit insurance
should be based on the ownership of
accounts. If ownership changes upon
the death of a depositor, in the opinion
of this commenter, the insurance
coverage also should change. Another
commenter did not oppose a ‘‘grace
period” but expressed concern that it
would create additional recordkeeping
obligations on the depository
institution. A third commenter
supported a ‘‘grace period” but favored
a ninety-day period as opposed to a six-
month period. With the exceptions
noted above, the commenters supported
the proposed rule.

The Board has decided to adopt the
proposed creation of a six-month ‘“‘grace
period.” The rule will be codified at
paragraph (j) of §330.3. The FDIC
believes that the *‘grace period” is
consistent with the general principle
that insurance coverage is based on
ownership but also based on the
satisfaction of recordkeeping
requirements. Following the death of a
depositor, the actual ownership of an
account will not be reflected by the
account records unless the account is
restructured. For example, a joint
account immediately following the
death of one of two co-owners will
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appear to remain a joint account. By
themselves, the account records will not
indicate that the account is a single
ownership account until the account
has been restructured by the survivor.
The FDIC’s strict reliance on ownership,
under these circumstances, contrasts
with the FDIC’s general reliance on the
account records.

The FDIC believes that a six-month
*‘grace period” will create an equitable
balance between ownership and
recordkeeping in cases involving
deceased depositors. Also, the FDIC
does not believe that the ““grace period”
will create any recordkeeping burdens
on the depository institution because
the “‘grace period” is directed solely at
the FDIC itself and the survivors of
deceased depositors. The FDIC would
apply the “grace period” only after the
depository institution had failed.

In the case of a revocable trust
account, the “‘grace period” will be
triggered by the death of the owner but
not by the death of a beneficiary.
Similarly, in the case of an irrevocable
trust account, the “‘grace period” will be
triggered by the death of the legal owner
or settlor but not by the death of a
beneficiary. The death of the settlor may
or may not be significant under the
terms of the irrevocable trust agreement.

Under many “living trust’” agreements
(discussed in greater detail below), a
revocable trust becomes irrevocable
upon the death of the owner. Through
the operation of the ‘“‘grace period,”
such “living trust’ accounts that qualify
as revocable trust accounts for insurance
purposes could be insured up to six
months as revocable trust accounts—
rather than irrevocable trust accounts—
notwithstanding the death of the owner.

As mentioned above, only one
commenter thought that six months was
not the appropriate length of time for
the “‘grace period.” That commenter
favored a period of ninety days. As
noted by other commenters, however, a
six-month period is consistent with the
six-month period of “‘separate
insurance’ following the assumption of
the deposits of one insured depository
institution by another insured
depository institution (e.g., a merger).
See 12 U.S.C. 1818(q). The FDIC agrees
with the majority of the commenters
that a period of six months is
reasonable.

C. The Insurance Coverage of ““Living
Trust” Accounts

Twelve commenters addressed the
proposed insertion into the regulations
of language clarifying the insurance
coverage of revocable trust accounts
held pursuant to “living trust”
agreements. As previously explained,

this language would state expressly that
the presence of a ““defeating
contingency” in the “living trust”
agreement would prevent the account
from receiving separate insurance
coverage (i.e., separate from any single
ownership accounts held by the owner
at the same insured depository
institution).

Ten commenters supported the
proposed revision as a means of
reducing depositors’ confusion
regarding the coverage of such accounts.
The other two commenters did not
oppose the insertion of clarifying
language into the regulations but urged
the FDIC to take stronger measures.
Specifically, they urged the FDIC to
abolish the concept of **defeating
contingencies” altogether so that a
“living trust” account would be entitled
to separate insurance coverage
irrespective of any such contingencies.
The approach recommended by these
commenters would represent an abrupt
departure from the FDIC’s established
interpretation of the regulations. See
FDIC Advisory Opinion 94-32 (May 18,
1994), entitled “Guidelines for
Insurance Coverage of Revocable Trust
Accounts (Including ‘Living Trust’
Accounts).” Though this approach
would remove one source of confusion
regarding the operation of the insurance
regulations, the recommended approach
could create other problems. For
example, an owner’s “living trust”
agreement with various contingencies
could specify that one qualifying
beneficiary could assume ownership of
the trust funds under one set of
circumstances but that two qualifying
beneficiaries (or no qualifying
beneficiaries) could assume ownership
of the funds under another set of
circumstances. Following the failure of
the depository institution, the FDIC
would be faced with the problem of
deciding whether the maximum
separate insurance coverage of the
account is $100,000 (one qualifying
beneficiary) or $200,000 (two qualifying
beneficiaries).

At this time, the FDIC is not prepared
to abandon its long-standing
interpretation of its regulations
regarding the insurance coverage of
“living trust” accounts. As a means of
reducing some of the confusion
surrounding these accounts, however,
the Board has adopted—in the final
rule—the proposed clarifying language.
This language will be codified at
paragraph (f) of §330.10.

IVV. Comments on Other Aspects of the
Proposed Rule

In addition to addressing the three
substantive revisions discussed above,

some commenters addressed other
aspects of the proposed rule. For
example, several commenters
applauded the insertion into the
regulations of examples. Another
commenter criticized the renumbering
of the sections. Specifically, this
commenter stated that the renumbering
of the sections will affect the accuracy
of training materials. Though this
concern is understandable, the FDIC
believes that renumbering is necessary
as a means of increasing depositors’
understanding of certain rules. For
example, the placement of current
paragraph (g) of §330.3 in new §330.4
will highlight this rule governing the
continuation of separate deposit
insurance after merger of insured
depository institutions.

A number of commenters addressed
the revisions in the ANPR that were not
included in the proposed rule. Notably,
several voiced disappointment that the
FDIC had not included in the proposed
rule revisions to the joint account and
POD account rules. They emphasized
that the current joint account rules, in
particular, are very confusing to both
the industry and the public. The Board
is mindful of these comments and has
instructed the staff to continue studying
the policy, economic and other
implications of amending the joint
account and POD account rules. If the
Board determines that such
amendments are warranted, it will
authorize the issuance of a proposed
rule to obtain public comment on
specific changes to those rules.

A comment regarding the insurance
coverage of annuity contract accounts is
addressed below in connection with
new §330.8.

V. Section-by-Section Discussion of the
Final Rule

Section 330.1—Definitions

This section has been expanded to
include some definitions currently
placed in other sections of part 330.
Also, “Corporation’ has been defined as
the FDIC.

Section 330.2—Purpose

This section has been reduced by
eliminating a narrative description of
the FDIC’s authority to issue deposit
insurance regulations. This information
iS unnecessary.

Section 330.3—General principles

This section has been amended in
several ways. First, examples have been
added to illustrate some of the general
principles. Second, in recognition of its
importance, current paragraph (g) of
§330.3 has been moved from this
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section to new § 330.4 dealing with the
continuation of separate deposit
insurance after merger of insured
depository institutions. Third, current
§330.13 has been added to this section
as new paragraph (g) dealing with bank
investment contracts. Fourth, a new
provision has been added to provide the
survivors of deceased depositors with a
six-month *‘grace period” for the
restructuring of accounts. The provision
is new paragraph (j). It is discussed in
detail above.

Section 330.4—Continuation of separate
deposit insurance after merger of
insured depository institutions

This is a new section composed of the
provisions in current paragraph (g) of
§330.3. It addresses the deposit
insurance implications of bank mergers
and acquisitions. The placement of the
rule in a separate section of the
regulations should make the rule more
accessible.

Section 330.5—Recognition of deposit
ownership and recordkeeping
requirements

This section is current § 330.4 with
two substantive amendments. First, the
FDIC’s recordkeeping requirements have
been amended by adding an exception
to the general rule that the deposit
account records of a depository
institution must expressly disclose the
existence of a fiduciary relationship in
order for the FDIC to recognize the
fiduciary nature of the account. The
exception provides that the general
requirement would not apply if the
FDIC determines, in its sole discretion,
that the titling of the account and the
underlying deposit account records of
the depository institution indicate the
existence of a fiduciary relationship.
The section specifies that the exception
might apply, for example, where the
deposit account title or records indicate
that the account is held by an escrow
agent, title company, or an entity (or its
agent or nominee) whose business is to
hold, for safekeeping reasons, deposits
for others. Second, the recordkeeping
requirements for accounts held pursuant
to multi-tiered fiduciary relationships
(current paragraph (b)(3) of §330.3 and
new paragraph (b)(3) of §330.5) have
been modified so that the titles of such
accounts can be less unwieldy. These
revisions are discussed above.

Section 330.6—Single ownership
accounts

This section is current § 330.5. The
definition of a “sole proprietorship’ has
been moved from this section to new
§330.1. Also, in the section dealing
with a decedent’s account, a cross-

reference has been added to new
paragraph (j) of §330.3. The latter
provides a six-month ‘“‘grace period” for
the restructuring of accounts following
the death of a depositor.

Section 330.7—Accounts held by an
agent, nominee, guardian, custodian or
conservator

This section is current § 330.6. The
provision on mortgage servicing
accounts has been clarified to indicate
that such accounts are not entitled to
separate insurance. Rather, they are
insured as custodial or agency accounts
subject to aggregation with other
accounts held by the owner at the same
insured depository institution. Also, the
provisions on annuity contract accounts
have been moved from this section to
new §330.8.

Section 330.8—Annuity contract
accounts

This is a new section composed of the
provisions in current paragraph (f) of
§330.6. Under this section, funds held
by an insurance company for the sole
purpose of funding life insurance or
annuity contracts are insured up to
$100,000 per annuitant if certain
requirements are satisfied. The FDIC is
placing this rule in a separate section of
the regulations—rather than keeping the
rule in the section dealing with the
“pass-through’ coverage of agency
accounts—because annuity contract
accounts represent a separate category
of insurance. Also, in stating that such
accounts shall be insured separately in
the amount of up to $100,000 per
annuitant, the FDIC is adding the word
‘“‘separately.”

One commenter objected to the
addition of the word ‘““separately.” In
the opinion of this commenter, the
addition of this word would result in a
windfall for insurance companies by
creating a new category of insured
deposits.

Subject to the requirements in the
regulation, the FDIC’s long-standing
staff position is that annuity contract
accounts represent a separate category
of insured deposits. In other words, the
revision does not create a new category
of insured deposits but simply clarifies
the existing coverage of such accounts.
The need for such clarification is
emphasized by the comment.

While adding the word “‘separately,”
the FDIC has removed the phrase
“different right and capacity.” The
phrase is unnecessary and confusing.

Section 330.9—1Joint ownership
accounts

This section is current 8 330.7.
Though it has not been changed

substantively, the section has been
clarified through the addition of several
examples.

Section 330.10—Revocable trust
accounts

This section is current § 330.8. For the
purpose of clarification, the section has
been rephrased and examples have been
added. Also, a paragraph has been
added to clarify the insurance coverage
of revocable trust accounts held
pursuant to formal “‘living trust”
agreements. The paragraph states
specifically that the presence of a
“‘defeating contingency”’ in the trust
agreement would prevent a beneficiary’s
interest from receiving separate
insurance under this section. The
addition of this new paragraph is
explained in detail above.

Section 330.11—Accounts of a
corporation, partnership or
unincorporated association

This section is current §330.9. The
definition of “independent activity’’ has
been moved from this section to § 330.1.

Section 330.12—Accounts held by a
depository institution as the trustee of
an irrevocable trust

This section is current §330.10. The
modifications are slight and not
substantive.

Section 330.13—Irrevocable trust
accounts

This section is current §330.11. The
definitions of ‘‘trust interest’” and ‘‘non-
contingent trust interest’” have been
moved from this section to § 330.1.

Section 330.14—Retirement and other
employee benefit plan accounts

This section is current §330.12. It is
unchanged except for the deletion of
current paragraph (h)(2)(ii) of §330.12,
which required a notice to certain
depositors within ten business days
after July 1, 1995. That provision is
obsolete.

Section 330.15—Public unit accounts

This section is current §330.14. It is
essentially unchanged.

Section 330.16—Effective dates

Changes have been made to this
section to indicate that the designated
effective dates apply to former changes
to part 330. The FDIC has retained this
information in part 330 because the
effective dates might be relevant in
connection with time deposits issued
prior to December 19, 1991, until the
maturity date of such deposits.

In addition to the changes explained
above, two sections have been
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eliminated by the final rule. First,
current §330.13 (**‘Bank investment
contracts”) has been reduced and
moved to new paragraph (g) of §330.3.
Second, current § 330.15 (“‘Notice to
depositors™) has been removed
altogether as unnecessary.

VI. Paperwork Reduction Act

No collection of information pursuant
to the Paperwork Reduction Act is
contained in the final rule.
Consequently, no information has been
submitted to the Office of Management
and Budget for review.

VII. Regulatory Flexibility Act

The Board of Directors certifies that
the final rule will not have a significant
economic impact on a substantial
number of small businesses within the
meaning of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). The revisions
to the deposit insurance rules will
impose no new reporting, recordkeeping
or other compliance requirements upon
those entities. Accordingly, the Act’s
requirements relating to an initial and
final regulatory flexibility analysis are
not applicable.

VIII. Small Business Regulatory
Enforcement Fairness Act

The Office of Management and Budget
has determined that the final rule is not
a ““‘major rule” within the meaning of
the relevant sections of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA) (5 U.S.C.
801 et seq.). As required by SBREFA,
the FDIC will file the appropriate
reports with Congress and the General
Accounting Office so that the final rule
may be reviewed. The effective date is
July 1, 1998.

List of Subjects in 12 CFR Part 330

Bank deposit insurance, Banks,
Banking, Reporting and recordkeeping
requirements, Savings and loan
associations, Trusts and trustees.

The Board of Directors of the Federal
Deposit Insurance Corporation hereby
revises part 330 of chapter Il of title 12
of the Code of Federal Regulations to
read as follows:

PART 330—DEPOSIT INSURANCE
COVERAGE

Sec.
330.1
330.2

Definitions.

Purpose.

330.3 General principles.

330.4 Continuation of separate deposit
insurance after merger of insured
depository institutions.

330.5 Recognition of deposit ownership and
recordkeeping requirements.

330.6 Single ownership accounts.

330.7 Accounts held by an agent, nominee,
guardian, custodian or conservator.

330.8 Annuity contract accounts.

330.9 Joint ownership accounts.

330.10 Revocable trust accounts.

330.11 Accounts of a corporation,
partnership or unincorporated
association.

330.12 Accounts held by a depository
institution as the trustee of an
irrevocable trust.

330.13 Irrevocable trust accounts.

330.14 Retirement and other employee
benefit plan accounts.

330.15 Public unit accounts.

330.16 Effective dates.

Authority: 12 U.S.C. 1813(1), 1813(m),
1817(i), 1818(q), 1819(Tenth), 1820(f),
1821(a), 1822(c).

§330.1 Definitions.

For the purposes of this part:

(a) Act means the Federal Deposit
Insurance Act (12 U.S.C. 1811 et seq.).

(b) Corporation means the Federal
Deposit Insurance Corporation.

(c) Default has the same meaning as
provided under section 3(x) of the Act
(12 U.S.C. 1813(x)).

(d) Deposit has the same meaning as
provided under section 3(l) of the Act
(12 U.S.C. 1813(l)).

(e) Deposit account records means
account ledgers, signature cards,
certificates of deposit, passbooks,
corporate resolutions authorizing
accounts in the possession of the
insured depository institution and other
books and records of the insured
depository institution, including records
maintained by computer, which relate
to the insured depository institution’s
deposit taking function, but does not
mean account statements, deposit slips,
items deposited or cancelled checks.

(f) FDIC means the Federal Deposit
Insurance Corporation.

(9) Independent activity. A
corporation, partnership or
unincorporated association shall be
deemed to be engaged in an
“independent activity” if the entity is
operated primarily for some purpose
other than to increase deposit insurance.

(h) Insured branch means a branch of
a foreign bank any deposits in which are
insured in accordance with the
provisions of the Act.

(i) Insured deposit has the same
meaning as that provided under section
3(m)(1) of the Act (12 U.S.C.
1813(m)(1)).

(j) Insured depository institution is
any depository institution whose
deposits are insured pursuant to the
Act, including a foreign bank having an
insured branch.

(k) Natural person means a human
being.

() Non-contingent trust interest
means a trust interest capable of

determination without evaluation of
contingencies except for those covered
by the present worth tables and rules of
calculation for their use set forth in
§20.2031-7 of the Federal Estate Tax
Regulations (26 CFR 20.2031-7) or any
similar present worth or life expectancy
tables which may be adopted by the
Internal Revenue Service.

(m) Sole proprietorship means a form
of business in which one person owns
all the assets of the business, in contrast
to a partnership or corporation.

(n) Trust estate means the
determinable and beneficial interest of a
beneficiary or principal in trust funds
but does not include the beneficial
interest of an heir or devisee in a
decedent’s estate.

(o) Trust funds means funds held by
an insured depository institution as
trustee pursuant to any irrevocable trust
established pursuant to any statute or
written trust agreement.

(p) Trust interest means the interest of
a beneficiary in an irrevocable express
trust (other than an employee benefit
plan) created either by written trust
instrument or by statute, but does not
include any interest retained by the
settlor.

§330.2 Purpose.

The purpose of this part is to clarify
the rules and define the terms necessary
to afford deposit insurance coverage
under the Act and provide rules for the
recognition of deposit ownership in
various circumstances.

§330.3 General principles.

(a) Ownership rights and capacities.
The insurance coverage provided by the
Act and this part is based upon the
ownership rights and capacities in
which deposit accounts are maintained
at insured depository institutions. All
deposits in an insured depository
institution which are maintained in the
same right and capacity (by or for the
benefit of a particular depositor or
depositors) shall be added together and
insured in accordance with this part.
Deposits maintained in different rights
and capacities, as recognized under this
part, shall be insured separately from
each other.

(Example: Single ownership accounts and
joint ownership accounts are insured
separately from each other.)

(b) Deposits maintained in separate
insured depository institutions or in
separate branches of the same insured
depository institution. Any deposit
accounts maintained by a depositor at
one insured depository institution are
insured separately from, and without
regard to, any deposit accounts that the
same depositor maintains at any other
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separately chartered and insured
depository institution, even if two or
more separately chartered and insured
depository institutions are affiliated
through common ownership.

(Example: Deposits held by the same
individual at two different banks owned by
the same bank holding company would be
insured separately, per bank.)

The deposit accounts of a depositor
maintained in the same right and
capacity at different branches or offices
of the same insured depository
institution are not separately insured;
rather they shall be added together and
insured in accordance with this part.

(c) Deposits maintained by foreigners
and deposits denominated in foreign
currency. The availability of deposit
insurance is not limited to citizens and
residents of the United States. Any
person or entity that maintains deposits
in an insured depository institution is
entitled to the deposit insurance
provided by the Act and this part. In
addition, deposits denominated in a
foreign currency shall be insured in
accordance with this part. Deposit
insurance for such deposits shall be
determined and paid in the amount of
United States dollars that is equivalent
in value to the amount of the deposit
denominated in the foreign currency as
of close of business on the date of
default of the insured depository
institution. The exchange rates to be
used for such conversions are the 12 PM
rates (the ““noon buying rates for cable
transfers’’) quoted for major currencies
by the Federal Reserve Bank of New
York on the date of default of the
insured depository institution, unless
the deposit agreement specifies that
some other widely recognized exchange
rates are to be used for all purposes
under that agreement, in which case, the
rates so specified shall be used for such
conversions.

(d) Deposits in insured branches of
foreign banks. Deposits in an insured
branch of a foreign bank which are
payable by contract in the United States
shall be insured in accordance with this
part, except that any deposits to the
credit of the foreign bank, or any office,
branch, agency or any wholly owned
subsidiary of the foreign bank, shall not
be insured. All deposits held by a
depositor in the same right and capacity
in more than one insured branch of the
same foreign bank shall be added
together for the purpose of determining
the amount of deposit insurance.

(e) Deposits payable solely outside of
the United States and certain other
locations. Any obligation of an insured
depository institution which is payable
solely at an office of such institution

located outside the States of the United
States, the District of Columbia, Puerto
Rico, Guam, the Commonwealth of the
Northern Mariana Islands, American
Samoa, the Trust Territory of the Pacific
Islands, and the Virgin Islands, is not a
deposit for the purposes of this part.

(f) International banking facility
deposits. An “international banking
facility time deposit,” as defined by the
Board of Governors of the Federal
Reserve System in Regulation D (12 CFR
204.8(a)(2)), or in any successor
regulation, is not a deposit for the
purposes of this part.

(9) Bank investment contracts. As
required by section 11(a)(8) of the Act
(12 U.S.C. 1821(a)(8)), any liability
arising under any investment contract
between any insured depository
institution and any employee benefit
plan which expressly permits “‘benefit
responsive withdrawals or transfers” (as
defined in section 11(a)(8) of the Act)
are not insured deposits for purposes of
this part. The term “substantial penalty
or adjustment” used in section 11(a)(8)
of the Act means, in the case of a
deposit having an original term which
exceeds one year, all interest earned on
the amount withdrawn from the date of
deposit or for six months, whichever is
less; or, in the case of a deposit having
an original term of one year or less, all
interest earned on the amount
withdrawn from the date of deposit or
three months, whichever is less.

(h) Application of state or local law to
deposit insurance determinations. In
general, deposit insurance is for the
benefit of the owner or owners of funds
on deposit. However, while ownership
under state law of deposited funds is a
necessary condition for deposit
insurance, ownership under state law is
not sufficient for, or decisive in,
determining deposit insurance coverage.
Deposit insurance coverage is also a
function of the deposit account records
of the insured depository institution, of
recordkeeping requirements, and of
other provisions of this part, which, in
the interest of uniform national rules for
deposit insurance coverage, are
controlling for purposes of determining
deposit insurance coverage.

(i) Determination of the amount of a
deposit—(1) General rule. The amount
of a deposit is the balance of principal
and interest unconditionally credited to
the deposit account as of the date of
default of the insured depository
institution, plus the ascertainable
amount of interest to that date, accrued
at the contract rate (or the anticipated or
announced interest or dividend rate),
which the insured depository institution
in default would have paid if the
deposit had matured on that date and

the insured depository institution had
not failed. In the absence of any such
announced or anticipated interest or
dividend rate, the rate for this purpose
shall be whatever rate was paid in the
immediately preceding payment period.

(2) Discounted certificates of deposit.
The amount of a certificate of deposit
sold by an insured depository
institution at a discount from its face
value is its original purchase price plus
the amount of accrued earnings
calculated by compounding interest
annually at the rate necessary to
increase the original purchase price to
the maturity value over the life of the
certificate.

(3) Waiver of minimum requirements.
In the case of a deposit with a fixed
payment date, fixed or minimum term,
or a qualifying or notice period that has
not expired as of such date, interest
thereon to the date of closing shall be
computed according to the terms of the
deposit contract as if interest had been
credited and as if the deposit could have
been withdrawn on such date without
any penalty or reduction in the rate of
earnings.

(i) Continuation of insurance coverage
following the death of a deposit owner.
The death of a deposit owner shall not
affect the insurance coverage of the
deposit for a period of six months
following the owner’s death unless the
deposit account is restructured. The
operation of this grace period, however,
shall not result in a reduction of
coverage. If an account is not
restructured within six months after the
owner’s death, the insurance shall be
provided on the basis of actual
ownership in accordance with the
provisions of § 330.5(a)(1).

§330.4 Continuation of separate deposit
insurance after merger of insured
depository institutions.

Whenever the liabilities of one or
more insured depository institutions for
deposits are assumed by another
insured depository institution, whether
by merger, consolidation, other statutory
assumption or contract:

(a) The insured status of the
institutions whose liabilities have been
assumed terminates on the date of
receipt by the FDIC of satisfactory
evidence of the assumption; and

(b) The separate insurance of deposits
assumed continues for six months from
the date the assumption takes effect or,
in the case of a time deposit, the earliest
maturity date after the six-month
period. In the case of time deposits
which mature within six months of the
date the deposits are assumed and
which are renewed at the same dollar
amount (either with or without accrued
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interest having been added to the
principal amount) and for the same term
as the original deposit, the separate
insurance applies to the renewed
deposits until the first maturity date
after the six-month period. Time
deposits that mature within six months
of the deposit assumption and that are
renewed on any other basis, or that are
not renewed and thereby become
demand deposits, are separately insured
only until the end of the six-month
period.

§330.5 Recognition of deposit ownership
and recordkeeping requirements.

(a) Recognition of deposit
ownership—(1) Evidence of deposit
ownership. Except as indicated in this
paragraph (a)(1) or as provided in
§330.3(j), in determining the amount of
insurance available to each depositor,
the FDIC shall presume that deposited
funds are actually owned in the manner
indicated on the deposit account
records of the insured depository
institution. If the FDIC, in its sole
discretion, determines that the deposit
account records of the insured
depository institution are clear and
unambiguous, those records shall be
considered binding on the depositor,
and the FDIC shall consider no other
records on the manner in which the
funds are owned. If the deposit account
records are ambiguous or unclear on the
manner in which the funds are owned,
then the FDIC may, in its sole
discretion, consider evidence other than
the deposit account records of the
insured depository institution for the
purpose of establishing the manner in
which the funds are owned. Despite the
general requirements of this paragraph
(2)(1), if the FDIC has reason to believe
that the insured depository institution’s
deposit account records misrepresent
the actual ownership of deposited funds
and such misrepresentation would
increase deposit insurance coverage, the
FDIC may consider all available
evidence and pay claims for insured
deposits on the basis of the actual rather
than the misrepresented ownership.

(2) Recognition of deposit ownership
in custodial accounts. In the case of
custodial deposits, the interest of each
beneficial owner may be determined on
a fractional or percentage basis. This
may be accomplished in any manner
which indicates that where the funds of
an owner are commingled with other
funds held in a custodial capacity and
a portion thereof is placed on deposit in
one or more insured depository
institutions without allocation, the
owner’s insured interest in the deposit
in any one insured depository
institution would represent, at any

given time, the same fractional share as
his or her share of the total commingled
funds.

(b) Recordkeeping requirements—(1)
Disclosure of fiduciary relationships.
The “‘deposit account records” (as
defined in §330.1(e)) of an insured
depository institution must expressly
disclose, by way of specific references,
the existence of any fiduciary
relationship including, but not limited
to, relationships involving a trustee,
agent, nominee, guardian, executor or
custodian, pursuant to which funds in
an account are deposited and on which
a claim for insurance coverage is based.
No claim for insurance coverage based
on a fiduciary relationship will be
recognized if no fiduciary relationship
is evident from the deposit account
records of the insured depository
institution. The general requirement for
the express indication that the account
is held in a fiduciary capacity will not
apply, however, in instances where the
FDIC determines, in its sole discretion,
that the titling of the deposit account
and the underlying deposit account
records sufficiently indicate the
existence of a fiduciary relationship.
This exception may apply, for example,
where the deposit account title or
records indicate that the account is held
by an escrow agent, title company or a
company whose business is to hold
deposits and securities for others.

(2) Details of fiduciary relationships.
If the deposit account records of an
insured depository institution disclose
the existence of a relationship which
might provide a basis for additional
insurance (including the exception
provided for in paragraph (b)(1) of this
section), the details of the relationship
and the interests of other parties in the
account must be ascertainable either
from the deposit account records of the
insured depository institution or from
records maintained, in good faith and in
the regular course of business, by the
depositor or by some person or entity
that has undertaken to maintain such
records for the depositor.

(3) Multi-tiered fiduciary
relationships. In deposit accounts where
there are multiple levels of fiduciary
relationships, there are two methods of
satisfying paragraphs (b)(1) and (b)(2) of
this section to obtain insurance coverage
for the interests of the true beneficial
owners of a deposit account.

(i) One method is to:

(A) Expressly indicate, on the deposit
account records of the insured
depository institution, the existence of
each and every level of fiduciary
relationships; and

(B) Disclose, at each level, the name(s)
and interest(s) of the person(s) on whose
behalf the party at that level is acting.

(i) An alternative method is to:

(A) Expressly indicate, on the deposit
account records of the insured
depository institution, that there are
multiple levels of fiduciary
relationships;

(B) Disclose the existence of
additional levels of fiduciary
relationships in records, maintained in
good faith and in the regular course of
business, by parties at subsequent
levels; and

(C) Disclose, at each of the levels, the
name(s) and interest(s) of the person(s)
on whose behalf the party at that level
is acting. No person or entity in the
chain of parties will be permitted to
claim that they are acting in a fiduciary
capacity for others unless the possible
existence of such a relationship is
revealed at some previous level in the
chain.

(4) Exceptions to recordkeeping
requirements—(i) Deposits evidenced by
negotiable instruments. If any deposit
obligation of an insured depository
institution is evidenced by a negotiable
certificate of deposit, negotiable draft,
negotiable cashier’s or officer’s check,
negotiable certified check, negotiable
traveler’s check, letter of credit or other
negotiable instrument, the FDIC will
recognize the owner of such deposit
obligation for all purposes of claim for
insured deposits to the same extent as
if his or her name and interest were
disclosed on the records of the insured
depository institution; provided, that
the instrument was in fact negotiated to
such owner prior to the date of default
of the insured depository institution.
The owner must provide affirmative
proof of such negotiation, in a form
satisfactory to the FDIC, to substantiate
his or her claim. Receipt of a negotiable
instrument directly from the insured
depository institution in default shall,
in no event, be considered a negotiation
of said instrument for purposes of this
provision.

(ii) Deposit obligations for payment of
items forwarded for collection by
depository institution acting as agent.
Where an insured depository institution
in default has become obligated for the
payment of items forwarded for
collection by a depository institution
acting solely as agent, the FDIC will
recognize the holders of such items for
all purposes of claim for insured
deposits to the same extent as if their
name(s) and interest(s) were disclosed
as depositors on the deposit account
records of the insured depository
institution, when such claim for insured
deposits, if otherwise payable, has been
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established by the execution and
delivery of prescribed forms. The FDIC
will recognize such depository
institution forwarding such items for the
holders thereof as agent for such holders
for the purpose of making an assignment
to the FDIC of their rights against the
insured depository institution in default
and for the purpose of receiving
payment on their behalf.

§330.6 Single ownership accounts.

(a) Individual accounts. Funds owned
by a natural person and deposited in
one or more deposit accounts in his or
her own name shall be added together
and insured up to $100,000 in the
aggregate. Exception: Despite the
general requirement in this paragraph
(@), if more than one natural person has
the right to withdraw funds from an
individual account (excluding persons
who have the right to withdraw by
virtue of a Power of Attorney), the
account shall be treated as a joint
ownership account (although not
necessarily a qualifying joint account)
and shall be insured in accordance with
the provisions of §330.9, unless the
deposit account records clearly indicate,
to the satisfaction of the FDIC, that the
funds are owned by one individual and
that other signatories on the account are
merely authorized to withdraw funds on
behalf of the owner.

(b) Sole proprietorship accounts.
Funds owned by a business which is a
“sole proprietorship” (as defined in
§330.1(m)) and deposited in one or
more deposit accounts in the name of
the business shall be treated as the
individual account(s) of the person who
is the sole proprietor, added to any
other individual accounts of that
person, and insured up to $100,000 in
the aggregate.

(c) Single-name accounts containing
community property funds. Community
property funds deposited into one or
more deposit accounts in the name of
one member of a husband-wife
community shall be treated as the
individual account(s) of the named
member, added to any other individual
accounts of that person, and insured up
to $100,000 in the aggregate.

(d) Accounts of a decedent and
accounts held by executors or
administrators of a decedent’s estate.
Funds held in the name of a decedent
or in the name of the executor,
administrator, or other personal
representative of his or her estate and
deposited into one or more deposit
accounts shall be added together and
insured up to $100,000 in the aggregate;
provided, however, that nothing in this
paragraph (d) shall affect the operation
of §330.3(j). The deposit insurance

provided by this paragraph (d) shall be
separate from any insurance coverage
provided for the individual deposit
accounts of the executor, administrator,
other personal representative or the
beneficiaries of the estate.

§330.7 Accounts held by an agent,
nominee, guardian, custodian or
conservator.

(a) Agency or nominee accounts.
Funds owned by a principal or
principals and deposited into one or
more deposit accounts in the name of an
agent, custodian or nominee, shall be
insured to the same extent as if
deposited in the name of the
principal(s). When such funds are
deposited by an insured depository
institution acting as a trustee of an
irrevocable trust, the insurance coverage
shall be governed by the provisions of
§330.13.

(b) Guardian, custodian or
conservator accounts. Funds held by a
guardian, custodian, or conservator for
the benefit of his or her ward, or for the
benefit of a minor under the Uniform
Gifts to Minors Act, and deposited into
one or more accounts in the name of the
guardian, custodian or conservator
shall, for purposes of this part, be
deemed to be agency or nominee
accounts and shall be insured in
accordance with paragraph (a) of this
section.

(c) Accounts held by fiduciaries on
behalf of two or more persons. Funds
held by an agent, nominee, guardian,
custodian, conservator or loan servicer,
on behalf of two or more persons jointly,
shall be treated as a joint ownership
account and shall be insured in
accordance with the provisions of
§330.9.

(d) Mortgage servicing accounts.
Accounts maintained by a mortgage
servicer, in a custodial or other
fiduciary capacity, which are comprised
of payments by mortgagors of principal
and interest, shall be insured in
accordance with paragraph (a) of this
section for the interest of each owner
(mortgagee, investor or security holder)
in such accounts. Accounts maintained
by a mortgage servicer, in a custodial or
other fiduciary capacity, which are
comprised of payments by mortgagors of
taxes and insurance premiums shall be
added together and insured in
accordance with paragraph (a) of this
section for the ownership interest of
each mortgagor in such accounts.

(e) Custodian accounts for American
Indians. Paragraph (a) of this section
shall not apply to any interest an
individual American Indian may have
in funds deposited by the Bureau of
Indian Affairs of the United States

Department of the Interior (the “BIA”)
on behalf of that person pursuant to 25
U.S.C. 162(a), or by any other disbursing
agent of the United States on behalf of
that person pursuant to similar
authority, in an insured depository
institution. The interest of each
American Indian in all such accounts
maintained at the same insured
depository institution shall be added
together and insured, up to $100,000,
separately from any other accounts
maintained by that person in the same
insured depository institution.

§330.8 Annuity contract accounts.

(a) Funds held by an insurance
company or other corporation in a
deposit account for the sole purpose of
funding life insurance or annuity
contracts and any benefits incidental to
such contracts, shall be insured
separately in the amount of up to
$100,000 per annuitant, provided that,
pursuant to a state statute:

(1) The corporation establishes a
separate account for such funds;

(2) The account cannot be charged
with the liabilities arising out of any
other business of the corporation; and

(3) The account cannot be invaded by
other creditors of the corporation in the
event that the corporation becomes
insolvent and its assets are liquidated.

(b) Such insurance coverage shall be
separate from the insurance provided
for any other accounts maintained by
the corporation or the annuitants at the
same insured depository institution.

§330.9 Joint ownership accounts.

(a) Separate insurance coverage.
Qualifying joint accounts, whether
owned as joint tenants with right of
survivorship, as tenants in common or
as tenants by the entirety, shall be
insured separately from any
individually owned (single ownership)
deposit accounts maintained by the co-
owners.

(Example: If A has a single ownership
account and also is a joint owner of a
qualifying joint account, A’s interest in the
joint account would be insured separately
from his or her interest in the individual
account.) Qualifying joint accounts in the
names of both husband and wife which are
comprised of community property funds
shall be added together and insured up to
$100,000, separately from any funds
deposited into accounts bearing their
individual names.

(b) Determination of insurance
coverage. Step one: all qualifying joint
accounts owned by the same
combination of individuals shall be
added together; the aggregate amount is
insurable up to a limit of $100,000.

(Example: A qualifying joint account
owned by “A&B’ would be added to a
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qualifying joint account owned by “B&A”
and the insurable limit on the combined
balances in those accounts would be
$100,000. Moreover, the insurable limit on a
single qualifying joint account owned by
“A&B’’ would be $100,000. Thus, any
qualifying joint account (or group of
qualifying joint accounts owned by the same
combination of persons) with a balance over
$100,000 will be over the insurance limit.)

Step two: the interests of each co-
owner in all qualifying joint accounts,
whether owned by the same or different
combinations of persons, shall then be
added together and the total shall be
insured up to $100,000.

(Example: “A&B’’ have a qualifying joint
account with a balance of $100,000; “A&C”
have a qualifying joint account with a
balance of $150,000; and “A&D” have a
qualifying joint account with a balance of
$100,000. The balance in the account owned
by “A&C” exceeds $100,000, so under step
one the excess amount, $50,000, would be
uninsured. A’s combined ownership interests
in the insurable amounts in the accounts
would be $150,000, of which under step two
$100,000 would be insured and $50,000
would be uninsured; B’s ownership interest
would be $50,000, all of which would be
insured; C’s insurable ownership interest
would be $50,000, all of which would be
insured; and D’s ownership interest would be
$50,000, all of which would be insured.)

(c) Qualifying joint accounts. (1) A
joint deposit account shall be deemed to
be a qualifying joint account, for
purposes of this section, only if:

(i) All co-owners of the funds in the
account are “‘natural persons’ (as
defined in §330.1(k)); and

(ii) Each co-owner has personally
signed a deposit account signature card;
and

(iii) Each co-owner possesses
withdrawal rights on the same basis.

(2) The signature-card requirement of
paragraph (c)(1)(ii) of this section shall
not apply to certificates of deposit, to
any deposit obligation evidenced by a
negotiable instrument, or to any account
maintained by an agent, nominee,
guardian, custodian or conservator on
behalf of two or more persons.

(3) All deposit accounts that satisfy
the criteria in paragraph (c)(1) of this
section, and those accounts that come
within the exception provided for in
paragraph (c)(2) of this section, shall be
deemed to be jointly owned provided
that, in accordance with the provisions
of §330.5(a), the FDIC determines that
the deposit account records of the
insured depository institution are clear
and unambiguous as to the ownership of
the accounts. If the deposit account
records are ambiguous or unclear as to
the manner in which the deposit
accounts are owned, then the FDIC may,
in its sole discretion, consider evidence

other than the deposit account records
of the insured depository institution for
the purpose of establishing the manner
in which the funds are owned. The
signatures of two or more persons on the
deposit account signature card or the
names of two or more persons on a
certificate of deposit or other deposit
instrument shall be conclusive evidence
that the account is a joint account
(although not necessarily a qualifying
joint account) unless the deposit records
as a whole are ambiguous and some
other evidence indicates, to the
satisfaction of the FDIC, that there is a
contrary ownership capacity.

(d) Nonqualifying joint accounts. A
deposit account held in two or more
names which is not a qualifying joint
account, for purposes of this section,
shall be treated as being owned by each
named owner, as an individual,
corporation, partnership, or
unincorporated association, as the case
may be, and the actual ownership
interest of each individual or entity in
such account shall be added to any
other single ownership accounts of such
individual or other accounts of such
entity, and shall be insured in
accordance with the provisions of this
part governing the insurance of such
accounts.

(e) Determination of interests. The
interests of the co-owners of qualifying
joint accounts, held as tenants in
common, shall be deemed equal, unless
otherwise stated in the depository
institution’s deposit account records.
This section applies regardless of
whether the conjunction “and” or “‘or”
is used in the title of a joint deposit
account, even when both terms are
used, such as in the case of a joint
deposit account with three or more co-
owners.

§330.10 Revocable trust accounts.

(a) General rule. Funds owned by an
individual and deposited into an
account evidencing an intention that
upon the death of the owner the funds
shall belong to one or more qualifying
beneficiaries shall be insured in the
amount of up to $100,000 in the
aggregate as to each such named
qualifying beneficiary, separately from
any other accounts of the owner or the
beneficiaries. For purposes of this
provision, the term “qualifying
beneficiaries’” means the owner’s
spouse, child/children or grandchild/
grandchildren.

(Example: If A establishes a qualifying
account payable upon death to his spouse,
two children and one grandchild, assuming
compliance with the requirements of this
provision, the account would be insured up
to $400,000 separately from any other

different types of accounts either A or the
beneficiaries may have with the same
depository institution.)

Accounts covered by this provision
are commonly referred to as tentative or
“Totten trust” accounts, ‘“‘payable-on-
death’ accounts, or revocable trust
accounts.

(b) Required intention. The required
intention in paragraph (a) of this section
that upon the owner’s death the funds
shall belong to one or more qualifying
beneficiaries must be manifested in the
title of the account using commonly
accepted terms such as, but not limited
to, “‘in trust for,” ‘“‘as trustee for,”
‘“‘payable-on-death to,” or any acronym
therefor. In addition, the beneficiaries
must be specifically named in the
deposit account records of the insured
depository institution. The settlor of a
revocable trust account shall be
presumed to own the funds deposited
into the account.

(c) Interests of nonqualifying
beneficiaries. If a named beneficiary of
an account covered by this section is not
a qualifying beneficiary, the funds
corresponding to that beneficiary shall
be treated as individually owned (single
ownership) accounts of such owner(s),
aggregated with any other single
ownership accounts of such owner(s),
and insured up to $100,000 per owner.

(Examples: If A establishes an account
payable upon death to his or her nephew, the
account would be insured as a single
ownership account owned by A. Similarly, if
B establishes an account payable upon death
to her husband, son and nephew, two-thirds
of the account balance would be eligible for
POD coverage up to $200,000 corresponding
to the two qualifying beneficiaries (i.e., the
spouse and child). The amount
corresponding to the non-qualifying
beneficiary (i.e., the nephew) would be
deemed to be owned by B in her single
ownership capacity and insured
accordingly.)

(d) Joint revocable trust accounts.
Where an account described in
paragraph (a) of this section is
established by more than one owner and
held for the benefit of others, some or
all of whom are within the qualifying
degree of kinship, the respective
interests of each owner (which shall be
deemed equal unless otherwise stated in
the insured depository institution’s
deposit account records) held for the
benefit of each qualifying beneficiary
shall be separately insured up to
$100,000. However, where a husband
and a wife establish a revocable trust
account naming themselves as the sole
beneficiaries, such account shall not be
insured according to the provisions of
this section but shall instead be insured
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in accordance with the joint account
provisions of §330.9.

(e) Definition of “children” and
“grandchildren”. For the purpose of
establishing the qualifying degree of
kinship set forth in paragraph (a) of this
section, the term “‘children’ includes
any biological, adopted and step-
children of the owner and
“grandchildren” includes biological,
adopted, or step-children of any of the
owner’s children.

(f) Living trusts. This section also
applies to revocable trust accounts held
in connection with a so-called “living
trust,” a formal trust which an owner
creates and retains control over during
his or her lifetime. If a named
beneficiary in a living trust is a
qualifying beneficiary under this
section, then the deposit account held
in connection with the living trust may
be eligible for deposit insurance under
this section, assuming compliance with
all the provisions of this part. If,
however, for example, the living trust
includes a ‘‘defeating contingency”
relative to that beneficiary’s interest in
the trust assets, then insurance coverage
under this section would not be
provided. For purposes of this section,
a “‘defeating contingency” is defined as
a condition which would prevent the
beneficiary from acquiring a vested and
non-contingent interest in the funds in
the deposit account upon the owner’s
death.

§330.11 Accounts of a corporation,
partnership or unincorporated association.

(a) Corporate accounts. (1) The
deposit accounts of a corporation
engaged in any “independent activity”
(as defined in § 330.1(g)) shall be added
together and insured up to $100,000 in
the aggregate. If a corporation has
divisions or units which are not
separately incorporated, the deposit
accounts of those divisions or units
shall be added to any other deposit
accounts of the corporation. If a
corporation maintains deposit accounts
in a representative or fiduciary capacity,
such accounts shall not be treated as the
deposit accounts of the corporation but
shall be treated as fiduciary accounts
and insured in accordance with the
provisions of §330.7.

(2) Notwithstanding any other
provision of this part, any trust or other
business arrangement which has filed or
is required to file a registration
statement with the Securities and
Exchange Commission pursuant to
section 8 of the Investment Company
Act of 1940 or that would be required
so to register but for the fact it is not
created under the laws of the United
States or a state or but for sections 2(b),

3(c)(2), or 6(a)(1) of that act shall be
deemed to be a corporation for purposes
of determining deposit insurance
coverage.

(b) Partnership accounts. The deposit
accounts of a partnership engaged in
any “independent activity’ (as defined
in §330.1(g)) shall be added together
and insured up to $100,000 in the
aggregate. Such insurance coverage shall
be separate from any insurance
provided for individually owned (single
ownership) accounts maintained by the
individual partners. A partnership shall
be deemed to exist, for purposes of this
paragraph, any time there is an
association of two or more persons or
entities formed to carry on, as co-
owners, an unincorporated business for
profit.

(c) Unincorporated association
accounts. The deposit accounts of an
unincorporated association engaged in
any independent activity shall be added
together and insured up to $100,000 in
the aggregate, separately from the
accounts of the person(s) or entity(ies)
comprising the unincorporated
association. An unincorporated
association shall be deemed to exist, for
purposes of this paragraph, whenever
there is an association of two or more
persons formed for some religious,
educational, charitable, social or other
noncommercial purpose.

(d) Non-qualifying entities. The
deposit accounts of an entity which is
not engaged in an “independent
activity” (as defined in § 330.1(g)) shall
be deemed to be owned by the person
or persons owning the corporation or
comprising the partnership or
unincorporated association, and, for
deposit insurance purposes, the interest
of each person in such a deposit account
shall be added to any other deposit
accounts individually owned by that
person and insured up to $100,000 in
the aggregate.

§330.12 Accounts held by a depository
institution as the trustee of an irrevocable
trust.

(a) Separate insurance coverage.
“Trust funds” (as defined in § 330.1(0))
held by an insured depository
institution in its capacity as trustee of
an irrevocable trust, whether held in its
trust department, held or deposited in
any other department of the fiduciary
institution, or deposited by the fiduciary
institution in another insured
depository institution, shall be insured
up to $100,000 for each owner or
beneficiary represented. This insurance
shall be separate from, and in addition
to, the insurance provided for any other
deposits of the owners or the
beneficiaries.

(b) Determination of interests. The
insurance for funds held by an insured
depository institution in its capacity as
trustee of an irrevocable trust shall be
determined in accordance with the
following provisions:

(1) Allocated funds of a trust estate.

If trust funds of a particular “trust
estate” (as defined in §330.1(n)) are
allocated by the fiduciary and
deposited, the insurance with respect to
such trust estate shall be determined by
ascertaining the amount of its funds
allocated, deposited and remaining to
the credit of the claimant as fiduciary at
the insured depository institution in
default.

(2) Interest of a trust estate in
unallocated trust funds. If funds of a
particular trust estate are commingled
with funds of other trust estates and
deposited by the fiduciary institution in
one or more insured depository
institutions to the credit of the
depository institution as fiduciary,
without allocation of specific amounts
from a particular trust estate to an
account in such institution(s), the
percentage interest of that trust estate in
the unallocated deposits in any
institution in default is the same as that
trust estate’s percentage interest in the
entire commingled investment pool.

(c) Limitation on applicability. This
section shall not apply to deposits of
trust funds belonging to a trust which is
classified as a corporation under
§330.11(a)(2).

§330.13 Irrevocable trust accounts.

(a) General rule. Funds representing
the ““non-contingent trust interest(s)” (as
defined in §330.1(1)) of a beneficiary
deposited into one or more deposit
accounts established pursuant to one or
more irrevocable trust agreements
created by the same settlor(s) (grantor(s))
shall be added together and insured up
to $100,000 in the aggregate. Such
insurance coverage shall be separate
from the coverage provided for other
accounts maintained by the settlor(s),
trustee(s) or beneficiary(ies) of the
irrevocable trust(s) at the same insured
depository institution. Each “trust
interest” (as defined in §330.1(p)) in
any irrevocable trust established by two
or more settlors shall be deemed to be
derived from each settlor pro rata to his
or her contribution to the trust.

(b) Treatment of contingent trust
interests. In the case of any trust in
which certain trust interests do not
qualify as non-contingent trust interests,
the funds representing those interests
shall be added together and insured up
to $100,000 in the aggregate. Such
insurance coverage shall be in addition
to the coverage provided for the funds
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representing non-contingent trust
interests which are insured pursuant to
paragraph (a) of this section.

(c) Commingled accounts of
bankruptcy trustees. Whenever a
bankruptcy trustee appointed under
Title 11 of the United States Code
commingles the funds of various
bankruptcy estates in the same account
at an insured depository institution, the
funds of each Title 11 bankruptcy estate
will be added together and insured up
to $100,000, separately from the funds
of any other such estate.

§330.14 Retirement and other employee
benefit plan accounts.

(a) ““Pass-through’ insurance. Except
as provided in paragraph (b) of this
section, any deposits of an employee
benefit plan or of any eligible deferred
compensation plan described in section
457 of the Internal Revenue Code of
1986 (26 U.S.C. 457) in an insured
depository institution shall be insured
on a ‘“‘pass-through” basis, in the
amount of up to $100,000 for the non-
contingent interest of each plan
participant, provided that the FDIC’s
recordkeeping requirements, as
prescribed in §330.5, are satisfied.

(b) Exception. “Pass-through”
insurance shall not be provided
pursuant to paragraph (a) of this section
with respect to any deposit accepted by
an insured depository institution which,
at the time the deposit is accepted, may
not accept brokered deposits pursuant
to section 29 of the Act (12 U.S.C. 1831f)
unless, at the time the deposit is
accepted:

(1) The institution meets each
applicable capital standard; and

(2) The depositor receives a written
statement from the institution indicating
that such deposits are eligible for
insurance coverage on a ‘‘pass-through”
basis.

(c) Aggregation—(1) Multiple plans.
Funds representing the non-contingent
interests of a beneficiary in an employee
benefit plan, or eligible deferred
compensation plan described in section
457 of the Internal Revenue Code of
1986 (26 U.S.C. 457), which are
deposited in one or more deposit
accounts shall be aggregated with any
other deposited funds representing such
interests of the same beneficiary in other
employee benefit plans, or eligible
deferred compensation plans described
in section 457 of the Internal Revenue
Code of 1986, established by the same
employer or employee organization.

(2) Certain retirement accounts. (i)
Deposits in an insured depository
institution made in connection with the
following types of retirement plans shall

be aggregated and insured in the amount
of up to $100,000 per participant:

(A) Any individual retirement
account described in section 408(a) of
the Internal Revenue Code of 1986 (26
U.S.C. 408(a));

(B) Any eligible deferred
compensation plan described in section
457 of the Internal Revenue Code of
1986 (26 U.S.C. 457); and

(C) Any individual account plan
defined in section 3(34) of the Employee
Retirement Income Security Act (ERISA)
(29 U.S.C. 1002) and any plan described
in section 401(d) of the Internal
Revenue Code of 1986 (26 U.S.C.
401(d)), to the extent that participants
and beneficiaries under such plans have
the right to direct the investment of
assets held in individual accounts
maintained on their behalf by the plans.

(if) The provisions of this paragraph
(c) shall not apply with respect to the
deposits of any employee benefit plan,
or eligible deferred compensation plan
described in section 457 of the Internal
Revenue Code of 1986, which is not
entitled to ““‘pass-through’ insurance
pursuant to paragraph (b) of this section.
Such deposits shall be aggregated and
insured in the amount of $100,000 per

lan.
P (d) Determination of interests—(1)
Defined contribution plans. The value of
an employee’s non-contingent interest
in a defined contribution plan shall be
deemed to be the employee’s account
balance as of the date of default of the
insured depository institution,
regardless of whether said amount was
derived, in whole or in part, from
contributions of the employee and/or
the employer to the account.

(2) Defined benefit plans. The value of
an employee’s non-contingent interest
in a defined benefit plan shall be
deemed to be the present value of the
employee’s interest in the plan,
evaluated in accordance with the
method of calculation ordinarily used
under such plan, as of the date of
default of the insured depository
institution.

(3) Amounts taken into account. For
the purposes of applying the rule under
paragraph (c)(2) of this section, only the
present vested and ascertainable
interests of each participant in an
employee benefit plan or 457 Plan,”
excluding any remainder interest
created by, or as a result of, the plan,
shall be taken into account in
determining the amount of deposit
insurance accorded to the deposits of
the plan.

(e) Treatment of contingent interests.
In the event that employees’ interests in
an employee benefit plan are not
capable of evaluation in accordance

with the provisions of this section, or an
account established for any such plan
includes amounts for future participants
in the plan, payment by the FDIC with
respect to all such interests shall not
exceed $100,000 in the aggregate.

(f) Overfunded pension plan deposits.
Any portion of an employee benefit
plan’s deposits which is not attributable
to the interests of the beneficiaries
under the plan shall be deemed
attributable to the overfunded portion of
the plan’s assets and shall be aggregated
and insured up to $100,000, separately
from any other deposits.

(9) Definitions of *“‘depositor”,
“employee benefit plan”, “employee
organization” and ‘“non-contingent
interest”. Except as otherwise indicated
in this section, for purposes of this
section:

(1) The term depositor means the
person(s) administering or managing an
employee benefit plan.

(2) The term employee benefit plan
has the same meaning given to such
term in section 3(3) of the Employee
Retirement Income Security Act of 1974
(ERISA) (29 U.S.C. 1002) and includes
any plan described in section 401(d) of
the Internal Revenue Code of 1986.

(3) The term employee organization
means any labor union, organization,
employee representation committee,
association, group, or plan, in which
employees participate and which exists
for the purpose, in whole or in part, of
dealing with employers concerning an
employee benefit plan, or other matters
incidental to employment relationships;
or any employees’ beneficiary
association organized for the purpose, in
whole or in part, of establishing such a
plan.

(4) The term non-contingent interest
means an interest capable of
determination without evaluation of
contingencies except for those covered
by the present worth tables and rules of
calculation for their use set forth in
§20.2031-7 of the Federal Estate Tax
Regulations (26 CFR 20.2031-7) or any
similar present worth or life expectancy
tables as may be published by the
Internal Revenue Service.

(h) Disclosure of capital status—(1)
Disclosure upon request. An insured
depository institution shall, upon
request, provide a clear and
conspicuous written notice to any
depositor of employee benefit plan
funds of the institution’s leverage ratio,
Tier 1 risk-based capital ratio, total risk-
based capital ratio and prompt
corrective action (PCA) capital category,
as defined in the regulations of the
institution’s primary federal regulator,
and whether, in the depository
institution’s judgment, employee benefit
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plan deposits made with the institution,
at the time the information is requested,
would be eligible for ““pass-through”
insurance coverage under paragraphs (a)
and (b) of this section. Such notice shall
be provided within five business days
after receipt of the request for
disclosure.

(2) Disclosure upon opening of an
account. An insured depository
institution shall, upon the opening of
any account comprised of employee
benefit plan funds, provide a clear and
conspicuous written notice to the
depositor consisting of an accurate
explanation of the requirements for
“pass-through’ deposit insurance
coverage provided in paragraphs (a) and
(b) of this section; the institution’s PCA
capital category; and a determination of
whether or not, in the depository
institution’s judgment, the funds being
deposited are eligible for “‘pass-
through” insurance coverage.

(3) Disclosure when “pass-through”
coverage is no longer available.
Whenever new, rolled-over or renewed
employee benefit plan deposits placed
with an insured depository institution
would no longer be eligible for “pass-
through” insurance coverage, the
institution shall provide a clear and
conspicuous written notice to all
existing depositors of employee benefit
plan funds of its new PCA capital
category, if applicable, and that new,
rolled-over or renewed deposits of
employee benefit plan funds made after
the applicable date shall not be eligible
for “‘pass-through’ insurance coverage
under paragraphs (a) and (b) of this
section. Such written notice shall be
provided within ten business days after
the institution receives notice or is
deemed to have notice that it is no
longer permitted to accept brokered
deposits under section 29 of the Act and
the institution no longer meets the
requirements in paragraph (b) of this
section.

(4) Definition of “‘employee benefit
plan”. For purposes of this paragraph
(h), the term “employee benefit plan™
has the same meaning as provided
under paragraph (g)(2) of this section
but also includes any eligible deferred
compensation plans described in
section 457 of the Internal Revenue
Code of 1986 (26 U.S.C. 457).

§330.15 Public unit accounts.

(a) Extent of insurance coverage—(1)
Accounts of the United States. Each
official custodian of funds of the United
States lawfully depositing such funds in
an insured depository institution shall
be separately insured in the amount of:

(i) Up to $100,000 in the aggregate for
all time and savings deposits; and

(ii) Up to $100,000 in the aggregate for
all demand deposits.

(2) Accounts of a state, county,
municipality or political subdivision. (i)
Each official custodian of funds of any
state of the United States, or any county,
municipality, or political subdivision
thereof, lawfully depositing such funds
in an insured depository institution in
the state comprising the public unit or
wherein the public unit is located
(including any insured depository
institution having a branch in said state)
shall be separately insured in the
amount of:

(A) Up to $100,000 in the aggregate
for all time and savings deposits; and

(B) Up to $100,000 in the aggregate for
all demand deposits.

(ii) In addition, each such official
custodian depositing such funds in an
insured depository institution outside of
the state comprising the public unit or
wherein the public unit is located, shall
be insured in the amount of up to
$100,000 in the aggregate for all
deposits, regardless of whether they are
time, savings or demand deposits.

(3) Accounts of the District of
Columbia. (i) Each official custodian of
funds of the District of Columbia
lawfully depositing such funds in an
insured depository institution in the
District of Columbia (including an
insured depository institution having a
branch in the District of Columbia) shall
be separately insured in the amount of:

(A) Up to $100,000 in the aggregate
for all time and savings deposits; and

(B) Up to $100,000 in the aggregate for
all demand deposits.

(ii) In addition, each such official
custodian depositing such funds in an
insured depository institution outside of
the District of Columbia shall be insured
in the amount of up to $100,000 in the
aggregate for all deposits, regardless of
whether they are time, savings or
demand deposits.

(4) Accounts of the Commonwealth of
Puerto Rico and other government
possessions and territories. (i) Each
official custodian of funds of the
Commonwealth of Puerto Rico, the
Virgin Islands, American Samoa, the
Trust Territory of the Pacific Islands,
Guam, or The Commonwealth of the
Northern Mariana Islands, or of any
county, municipality, or political
subdivision thereof lawfully depositing
such funds in an insured depository
institution in Puerto Rico, the Virgin
Islands, American Samoa, the Trust
Territory of the Pacific Islands, Guam,
or The Commonwealth of the Northern
Mariana Islands, respectively, shall be
separately insured in the amount of:

(A) Up to $100,000 in the aggregate
for all time and savings deposits; and

(B) Up to $100,000 in the aggregate for
all demand deposits.

(ii) In addition, each such official
custodian depositing such funds in an
insured depository institution outside of
the commonwealth, possession or
territory comprising the public unit or
wherein the public unit is located, shall
be insured in the amount of up to
$100,000 in the aggregate for all
deposits, regardless of whether they are
time, savings or demand deposits.

(5) Accounts of an Indian tribe. Each
official custodian of funds of an Indian
tribe (as defined in 25 U.S.C. 1452(c)),
including an agency thereof having
official custody of tribal funds, lawfully
depositing the same in an insured
depository institution shall be
separately insured in the amount of:

(i) Up to $100,000 in the aggregate for
all time and savings deposits; and

(if) Up to $100,000 in the aggregate for
all demand deposits.

(b) Rules relating to the “official
custodian—(1) Qualifications for an
“official custodian”. In order to qualify
as an “official custodian” for the
purposes of paragraph (a) of this section,
such custodian must have plenary
authority, including control, over funds
owned by the public unit which the
custodian is appointed or elected to
serve. Control of public funds includes
possession, as well as the authority to
establish accounts for such funds in
insured depository institutions and to
make deposits, withdrawals, and
disbursements of such funds.

(2) Official custodian of the funds of
more than one public unit. For the
purposes of paragraph (a) of this section,
if the same person is an official
custodian of the funds of more than one
public unit, he or she shall be separately
insured with respect to the funds held
by him or her for each such public unit,
but shall not be separately insured by
virtue of holding different offices in
such public unit or, except as provided
in paragraph (c) of this section, holding
such funds for different purposes.

(3) Split of authority or control over
public unit funds. If the exercise of
authority or control over the funds of a
public unit requires action by, or the
consent of, two or more officers,
employees, or agents of such public
unit, then they will be treated as one
“official custodian” for the purposes of
this section.

(c) Public bond issues. Where an
officer, agent or employee of a public
unit has custody of certain funds which
by law or under a bond indenture are
required to be set aside to discharge a
debt owed to the holders of notes or
bonds issued by the public unit, any
deposit of such funds in an insured
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depository institution shall be deemed
to be a deposit by a trustee of trust funds
of which the noteholders or
bondholders are pro rata beneficiaries,
and the beneficial interest of each
noteholder or bondholder in the deposit
shall be separately insured up to
$100,000.

(d) Definition of ““political
subdivision”. The term “‘political
subdivision” includes drainage,
irrigation, navigation, improvement,
levee, sanitary, school or power
districts, and bridge or port authorities
and other special districts created by
state statute or compacts between the
states. It also includes any subdivision
of a public unit mentioned in
paragraphs (a)(2), (a)(3) and (a)(4) of this
section or any principal department of
such public unit:

(1) The creation of which subdivision
or department has been expressly
authorized by the law of such public
unit;

(2) To which some functions of
government have been delegated by
such law; and

(3) Which is empowered to exercise
exclusive control over funds for its
exclusive use.

§330.16 Effective dates.

(a) Prior effective dates. Former
88§ 330.1(j), 330.10(a), 330.12(c),
330.12(d)(3) and 330.13 (see 12 CFR part
330, as revised January 1, 1998) became
effective on December 19, 1993.

(b) Time deposits. Except with respect
to the provisions in former § 330.12 (a)
and (b) (see 12 CFR part 330, as revised
January 1, 1998) and current § 330.14(a)
and (b), any time deposits made before
December 19, 1991 that do not mature
until after December 19, 1993, shall be
subject to the rules as they existed on
the date the deposits were made. Any
time deposits made after December 19,
1991 but before December 19, 1993,
shall be subject to the rules as they
existed on the date the deposits were
made. Any rollover or renewal of such
time deposits prior to December 19,
1993 shall subject those deposits to the
rules in effect on the date of such
rollover or renewal. With respect to time
deposits which mature only after a
prescribed notice period, the provisions
of this part shall be effective on the
earliest possible maturity date after June
24, 1993 assuming (solely for purposes
of this section) that notice had been
given on that date.

By order of the Board of Directors.

Dated at Washington, D.C., this 28th day of
April, 1998.

Federal Deposit Insurance Corporation.
Robert E. Feldman,

Executive Secretary.

[FR Doc. 98-11987 Filed 5-8-98; 8:45 am]
BILLING CODE 6714-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 165
[Docket No. 98N-0294]

Beverages: Bottled Water

AGENCY: Food and Drug Administration,
HHS.

ACTION: Direct final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending its
regulations to lift the stay of the
effective date for the allowable levels in
the bottled water quality standard for
nine chemical contaminants, i.e.,
antimony, beryllium, cyanide, nickel,
thallium, diquat, endothall, glyphosate,
and 2,3,7,8-TCDD (dioxin), that was
imposed in a final rule published on
March 26, 1996. By lifting the stay of the
effective date, bottled water
manufacturers will be required to
monitor source waters and finished
bottled water products at least once a
year for these nine chemical
contaminants under the current good
manufacturing practice (CGMP)
regulations for bottled water. FDA is
required to issue monitoring
requirements for the nine chemical
contaminants under the Safe Drinking
Water Act Amendments of 1996 (SDWA
Amendments). FDA is using direct final
rulemaking for this action because the
agency expects that there will be no
significant adverse comment on the
rule. Elsewhere in this issue of the
Federal Register, FDA is publishing a
companion proposed rule under FDA’s
usual procedure for notice-and-
comment rulemaking to provide a
procedural framework to finalize the
rule in the event the agency receives
significant adverse comments and
withdraws this direct final rule. The
companion proposed rule and direct
final rule are substantively identical.
DATES: The regulation is effective
November 9, 1998. Submit written
comments by July 27, 1998. If no timely
significant adverse comments are
received, the agency will publish a
notice in the Federal Register no later
than August 6, 1998, confirming the
effective date of the direct final rule. If
timely significant adverse comments are

received, the agency will publish a
notice of significant adverse comment in
the Federal Register withdrawing this
direct final rule no later than August 6,
1998.

ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Henry Kim, Center for Food Safety and
Applied Nutrition (HFS-306), Food and
Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-260-0631.
SUPPLEMENTARY INFORMATION:

I. Background

Before the enactment of the SDWA
Amendments on August 6, 1996, section
410 of the Federal Food, Drug, and
Cosmetic Act (the act) (21 U.S.C. 349)
required that, whenever the
Environmental Protection Agency (EPA)
prescribed interim or revised National
Primary Drinking Water Regulations
(NPDWR’s) under section 1412 of the
Public Health Service Act (SDWA) (42
U.S.C. 300f through 300j-9)), FDA
consult with EPA and either amend its
regulations for bottled drinking water in
§165.110 (21 CFR 165.110) or publish
in the Federal Register its reasons for
not making such amendments.

In accordance with section 410 of the
act, FDA published in the Federal
Register of March 26, 1996 (61 FR
13258), a final rule (hereinafter “the
March 1996 final rule’”) that amended
the quality standard for bottled water by
establishing or revising the allowable
levels for 5 inorganic chemicals (I0C’s)
and 17 synthetic organic chemicals
(SOC'’s), including 3 synthetic volatile
organic chemicals (VOC'’s), 9 pesticide
chemicals, and 5 nonpesticide
chemicals. This action was in response
to EPA’s issuance of NPDWR'’s
consisting of maximum contaminant
levels (MCL’s) for the same 5 IOC’s and
17 SOC'’s in public drinking water (see
57 FR 31776, July 17, 1992).

However, in the March 1996 final
rule, FDA stayed the effective date for
the allowable levels for the five IOC’s
(antimony, beryllium, cyanide, nickel,
and thallium) and four of the SOC’s
(diquat, endothall, glyphosate, and
dioxin). This action was in response to
bottled water industry comments
(responding to the August 4, 1993,
proposal (58 FR 41612)) which asserted
that additional monitoring for these
nine chemicals required under the
bottled water CGMP regulations would
pose an undue economic burden on
bottlers. If the agency had not stayed the
effective date for the allowable levels,
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the bottled water CGMP regulations
under part 129 (21 CFR part 129) would
have been in effect for these nine
chemical contaminants. The bottled
water CGMP regulations require a
minimum yearly monitoring of source
water and finished bottled water
products for chemical contaminants for
which allowable levels have been
established in the bottled water quality
standard. The comments requested that
FDA adopt reduced frequency
monitoring requirements for chemical
contaminants that are not likely to be
present in the source water for bottling
or in the finished bottled water
products. The comments submitted data
that supported the request that FDA
reconsider the current monitoring
frequency requirements for chemical
contaminants in the bottled water
CGMP regulations.

Based on the information submitted
by the comments, FDA stated in the
March 1996 final rule (61 FR 13258 at
13261) that the matter of reduced
frequency of monitoring (less frequently
than once per year) requirements for
chemical contaminants that are not
likely to be found in bottled water
merited consideration by the agency.
FDA also stated, however, that any
revision of the monitoring requirements
for chemical contaminants in bottled
water would require an amendment of
the bottled water CGMP regulations
(part 129). FDA stated that it intended
to initiate, considering its resources and
competing priorities, a separate
rulemaking to address the issue of
circumstances in which reduced
frequency of monitoring requirements
for chemical contaminants in bottled
water products may be appropriate.

Therefore, FDA stayed the effective
date for the nine chemical contaminants
pending completion of a rulemaking to
address the issue of reduced frequency
monitoring for chemical contaminants
in bottled water. Although the effect of
the stay does not require bottled water
manufacturers to monitor source waters
and finished bottled water products
annually for the nine chemical
contaminants, FDA advised water
bottlers to ensure, through appropriate
manufacturing techniques and sufficient
quality control procedures, that their
bottled water products are safe with
respect to levels of these nine chemical
contaminants.

I1. Direct Final Rulemaking

FDA has determined that the subjects
of this rulemaking are suitable for a
direct final rule. The actions taken
should be noncontroversial and the
agency does not anticipate receiving any
significant adverse comments.

FDA is lifting the stay for the nine
chemical contaminants for which the
agency stayed the effective date in the
March 1996 final rule. By lifting the
stay, the bottled water CGMP
requirements for annual testing for the
nine chemical contaminants will
become effective. This action will meet
the statutory mandate provided in the
SDWA Amendments that requires the
agency to issue monitoring requirements
for the nine chemical contaminants by
August 6, 1998.

If FDA does not receive significant
adverse comment on or before July 27,
1998, the agency will publish a notice
in the Federal Register no later than
August 6, 1998, confirming the effective
date of the direct final rule. The agency
intends to make the direct final rule
effective 180 days after publication of
the confirmation notice in the Federal
Register.

A significant adverse comment is one
that explains why the rule would be
inappropriate, including challenges to
the rule’s underlying premise or
approach, or would be ineffective or
unacceptable without a change. In
determining whether a significant
adverse comment is sufficient to
terminate a direct final rulemaking, FDA
will consider whether the comment
raises an issue serious enough to
warrant a substantive response in a
notice-and-comment process. Comments
that are frivolous, insubstantial, or
outside the scope of the rule will not be
considered adverse under this
procedure. A comment recommending a
rule change in addition to the rule will
not be considered a significant adverse
comment, unless the comment states
why this rule would be ineffective
without the additional change. In
addition, if a significant adverse
comment applies to part of a rule and
that part can be severed from the
remainder of the rule, FDA may adopt
as final those parts of the rule that are
not the subject of a significant adverse
comment. If timely significant adverse
comments are received, the agency will
publish a notice of significant adverse
comment in the Federal Register
withdrawing this direct final rule no
later than August 6, 1998.

The companion proposed rule, which
is substantively identical to the direct
final rule, provides a procedural
framework within which the rule may
be finalized in the event the direct final
rule is withdrawn because of significant
adverse comment. The comment period
for the direct final rule runs
concurrently with that of the companion
proposed rule. Any comments received
under the companion proposed rule will
be treated as comments regarding the

direct final rule. Likewise, significant
adverse comments submitted to the
direct final rule will be considered as
comments to the companion proposed
rule and the agency will consider such
comments in developing a final rule.
FDA will not provide additional
opportunity for comment on the
companion proposed rule. A full
description of FDA'’s policy on direct
final rule procedures may be found in
a guidance document published in the
Federal Register of November 21, 1997
(62 FR 62466).

I11. Action to Lift the Stay

Subsequent to the March 1996 final
rule, on August 6, 1996, the SDWA
Amendments were enacted. Section 305
of the SDWA Amendments requires
that, for contaminants covered by a
standard of quality regulation issued by
FDA before the enactment of the SDWA
Amendments for which an effective date
had not been established, FDA issue
monitoring requirements for such
contaminants (e.g., the nine chemical
contaminants: Antimony, beryllium,
cyanide, nickel, thallium, diquat,
endothall, glyphosate, and dioxin) not
later than 2 years after the date of
enactment of the SDWA Amendments.
Under this mandate, FDA is required to
issue monitoring requirements for the
nine chemical contaminants for which it
stayed the effective date in the March
1996 final rule by August 6, 1998, with
an effective date of February 6, 1999. If
FDA does not meet this statutory time
period, the NPDWR’s for the nine
chemical contaminants become
applicable to bottled water.

For the reasons set forth in this
document, FDA is lifting the stay of the
effective date for the allowable levels for
the nine chemical contaminants
(antimony, beryllium, cyanide, nickel,
thallium, diquat, endothall, glyphosate,
and dioxin). First, the agency’s CGMP
regulations for bottled water, which
require that source waters and finished
bottled water products be tested for
these nine contaminants at least once a
year, are protective of the public health.
The agency considers at least annual
testing, as set forth in its CGMP
regulations in part 129 to be of sufficient
frequency, absent circumstances that
may warrant more frequent testing, to
ensure that bottled water has been
prepared, packed or held under sanitary
conditions. Second, Congress mandated,
under the SDWA Amendments, that the
agency issue monitoring requirements
for the nine chemical contaminants by
August 6, 1998. The agency'’s action to
lift the stay is consistent with this
mandate. By lifting the stay of the
effective date for the allowable levels for
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the nine chemical contaminants in the
bottled water quality standard, bottled
water manufacturers will be required to
monitor source waters and finished
bottled water products at least once a
year for these nine chemical
contaminants under the CGMP
provisions in part 129. Third, in the
March 1996 final rule, FDA stated that
it intended to initiate rulemaking to
address the issue of whether there are
circumstances in which reduced
frequency of monitoring for
contaminants is appropriate. However,
such rulemaking would require
consideration of all chemical
contaminants, not just the nine
chemical contaminants that are the
subject of the stay. FDA is only
addressing, in this rulemaking, the
frequency of monitoring for the nine
chemical contaminants that are the
subject of the stay. FDA may consider,
in a future rulemaking, the issue of
reduced frequency of monitoring in the
context of all chemical contaminants in
bottled water subject to the bottled
water CGMP regulations (part 129).
Therefore, the agency is, at this time,
electing to lift the stay of the effective
date for the allowable levels in the
bottled water quality standard for the
nine chemical contaminants, i.e.,
antimony, beryllium, cyanide, nickel,
thallium, diquat, endothall, glyphosate,
and dioxin, and thereby require annual
testing for these nine contaminants,
consistent with the CGMP requirements
for bottled water.

IV. Environmental Impact

The agency has determined under 21
CFR 25.32(a) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

V. Analysis of Economic Impacts
A. Benefit-Cost Analysis

FDA has examined the impacts of this
direct final rule under Executive Order
12866. Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health

and safety, and other advantages;
distributive impacts; and equity).
According to Executive Order 12866, a
regulatory action is “‘significant” if it
meets any one of a number of specified
conditions, including having an annual
effect on the economy of $100 million,
adversely affecting in a material way a
sector of the economy, competition, or
jobs, or if it raises novel legal or policy
issues. FDA finds that this direct final
rule is not a significant regulatory action
as defined by Executive Order 12866. In
addition, it has been determined that
this direct final rule is not a major rule
for the purpose of Congressional review.
For the purpose of Congressional
review, a major rule is one which is
likely to cause an annual effect on the
economy of $100 million; a major
increase in costs or prices; significant
effects on competition, employment,
productivity, or innovation; or
significant effects on the ability of U.S.-
based enterprises to compete with
foreign-based enterprises in domestic or
export markets.

B. Final Regulatory Flexibility Analysis

FDA has examined the impact of the
rule as required by the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601—
612). If a rule has a significant economic
impact on a substantial number of small
entities, the RFA requires agencies to
analyze options that would minimize
the economic impact of that rule on
small entities. The agency acknowledges
that the direct final rule may have a
significant economic impact on a
substantial number of small entities.
The agency is not, in this analysis,
addressing comments received in
response to an initial regulatory
flexibility analysis. The nature of the
direct final rule provides for a
companion proposed rule published at
the same time as the direct final rule.
An initial regulatory flexibility analysis
is contained in the companion proposed
rule. The agency is publishing the direct
final rule because the agency does not
anticipate any significant adverse
comment. Should the agency receive
any significant adverse comment in
response to the direct final rule, the
agency will withdraw the direct final
rule and use the companion proposed
rule in developing a final rule.

1. Objectives

The RFA requires a succinct
statement of the purpose and objectives
of any rule that may have a significant
economic impact on a substantial
number of small entities. The agency is
taking this action to lift the stay for nine
chemical contaminants under a
Congressional mandate, under the
SDWA Amendments, that FDA issue
monitoring requirements for these nine
chemical contaminants in bottled water.
Lifting the stay of the effective date for
the allowable levels in the bottled water
quality standard for the nine chemical
contaminants (antimony, beryllium,
cyanide, nickel, thallium, diquat,
endothall, glyphosate, and dioxin)
protects the public health. By lifting the
stay, bottled water manufacturers will
be required to monitor source waters
and finished bottled water products at
least once a year for the nine chemical
contaminants under the bottled water
CGMP regulations in part 129. The
agency considers at least annual testing,
as set forth in its CGMP regulations, to
be of sufficient frequency, absent
circumstances that may warrant more
frequent testing, to ensure that bottled
water has been prepared, packed, or
held under sanitary conditions.

2. Description of Small Business and the
Number of Small Businesses Affected

The RFA requires a description of
small businesses used in the analysis
and an estimate of the number of small
businesses affected, if such estimate is
available. Table 1 of this document
describes small businesses affected and
estimates the number of small
businesses affected by the rule. The
agency combined the Small Business
Administration (SBA) definition of a
small business as an upper bound of the
total number in the analysis with data
from Duns Market Identifiers (DMI) on
the number of plants using SIC 2086.
FDA has used the International Bottled
Water Association (IBWA) estimate as a
lower bound of the number of small
entities in the industry. According to
DMI, there are a total of 1,567
establishments in the industry group of
which 66 percent of the entities (1,028
firms) have fewer than 500 employees.
According to IBWA, there are
approximately 560 member firms, of
which 50 percent or 280 firms have
annual sales below $1 million.

TABLE 1.—APPROXIMATE NUMBER OF SMALL ENTITIES COVERED BY THIS RULE

Type of Es- | Standard Industry Classifica- T o Percentage of Category De- No. of Small Establishments
tablishment tion Codes Classification of Small Entities fined as Small by SBA Covered by the Rule
IBWA NA | Annual Sales below $1million 50% 280




Federal Register/Vol. 63, No. 90/ Monday, May 11, 1998/Rules and Regulations

25767

TABLE 1.—APPROXIMATE NUMBER OF SMALL ENTITIES COVERED BY THIS RULE—Continued

Type of Es- | Standard Industry Classifica- T o Percentage of Category De- No. of Small Establishments
tablishment tion Codes Classification of Small Entities fined as Small by SBA Covered by the Rule
DMI 2,086 Less than 500 employees 66% 1,028

3. Description of the Economic Impact
on Small Entities

a. Estimated costs for testing source
waters. The estimated costs for testing
source waters are the estimated total

additional costs the small entity would
incur to monitor source waters for the
nine chemical contaminants annually.
Table 2 of this document summarizes
the expected additional costs. As
discussed in the March 1996 final rule

(61 FR 13258 at 13263), additional cost
per sample is estimated to be $1,290,
and an estimated 50 percent of source
waters are from municipal sources that
do not require testing.

TABLE 2.—ESTIMATED SUBTOTAL COSTS FOR TESTING SOURCE WATERS

Percent Water from
No. of Small Establishments Covered by the Rule Cost per Sample Nonmunicipal Subtogl)gnnual
Sources
Lower Bound-280 $1,290 50% $180,600
Upper Bound-1028 $1,290 50% $663,060

b. Estimated costs for testing finished
bottled water products. The estimated
costs for testing are the estimated total
additional costs the small entity would

incur to monitor finished bottled water
products for the nine chemical
contaminants annually. Table 3 of this
document summarizes the expected

costs. As discussed in the March 1996
final rule (61 FR 13258 at 13263),
additional cost per sample is estimated
to be $1,290.

TABLE 3.—ESTIMATED SUBTOTAL COSTS FOR TESTING FINISHED BOTTLED WATER PRODUCTS

No. of Small Establishments Covered by the Rule Cost per Sample Averag;eoclj\luucrgber of Subtogcl’s/?nnual
Lower Bound—280 $1,290 2 $722,400
Upper Bound-1028 $1,290 2 $2,652,240

c. Estimated total costs for testing
source waters and finished bottled water
products. The estimated total testing
costs are the sum of estimated costs to

monitor source waters and finished
bottled water products. The agency
estimates that the lower bound cost is
$900,000 and the upper bound cost is $3

TABLE 4.—ESTIMATED TOTAL COSTS

million. Table 4 of this document
summarizes the expected additional

costs.

No. of Small Establishments Covered by the Rule

Subtotal Costs for

Testing Source Wa-

Subtotal Costs for
Testing Finished
Bottled Water Prod-

Total Testing Costs?

ters ucts
Lower Bound-280 $180,600 $722,400 $900,000
Upper Bound-1028 $660,060 $2,652,240 $3,000,000

1Total Testing Costs are rounded to the nearest significant digit.

d. Professional skills required for
compliance. The RFA requires a
description of the professional skills
necessary for the preparation of a report
or record. This rule does not require
professional skills for the preparation of
a report or record. Any sampling of
source water or finished bottled water
product for analysis of chemical
contaminants can be carried out by

trained plant personnel who can ship
such samples to a testing laboratory for
analysis. Other trained skills would also
include recording and maintaining the
test result records at the plant for a
minimum of 2 years.

e. Recordkeeping requirements. The
RFA requires a description of the
recordkeeping requirements of the rule.
Table 5 of this document shows the

provisions for making and maintaining
records by small businesses, the number
of small businesses affected, the annual
frequency of making each record, the
amount of time needed for making each
record, and the total number of hours
for each provision in the first year and
then in subsequent years.
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TABLE 5.—SMALL BUSINESS RECORDKEEPING REQUIREMENTS

- No. of Small Entities Hours per Record Total Hours, First Total Hours, Subse-
Provision Keeping Records Annual Frequency per Sr?]all Entity Year quent Years
Monitoring SOP 280 1 10 2,800 2,800
Monitoring SOP 1,028 1 10 10,280 10,280
Validation 280 1 5 1,400 1,400
Validation 1028 1 5 5,140 5,140
Record Maintenance 280 1 5 1,400 1,400
Record Maintenance 1,028 1 5 5,140 5,140
Totals-Lower Bound 280 1 20 5,600 5,600
Totals-Upper Bound 1,028 1 20 20,560 20,560

4. Minimizing the Burden to Small
Entities

The RFA requires an evaluation of
any regulatory alternatives that would
minimize the costs to small entities.
There are four alternatives that the
agency has considered to provide
regulatory relief for small entities. First,
FDA considered the option of not lifting
the stay of the effective date for the
allowable levels in the bottled water
quality standard for the nine chemical
contaminants. Second, FDA considered
the option of exempting small entities
from the requirements of this rule.
Third, FDA considered lengthening the
compliance period for small entities.
Fourth, FDA considered reducing the
testing frequency.

a. Not lifting the stay. By convention,
the option of taking no action is the
baseline in comparison with the
evaluation of the other options. Taking
no action in this case means not lifting
the stay of the effective date for the
allowable levels in the bottled water
quality standard for the nine chemical
contaminants. By not lifting the stay,
FDA would not meet the statutory
mandate provided in the SDWA
Amendments that requires the agency to
issue monitoring requirements for the
nine chemical contaminants by August
6, 1998. If FDA does not issue
monitoring requirements by August 6,
1998, the NPDWR’s for public drinking
water for these nine contaminants
would be considered to be the standard
of quality regulations for bottled water
under §165.110. Under the NPDWR’s,
EPA’s base monitoring requirements for
ground water testing are once every 3
years for testing inorganic chemicals
(e.g., antimony, beryllium, cyanide,
nickel, and thallium), and four
successive quarters every 3 years for
ground water testing for synthetic
organic chemicals (e.g., diquat,
endothall, glyphosate, and dioxin).
Under part 129, FDA requires at least
annual testing for both the inorganic
and synthetic organic chemicals.
Therefore, the frequency of testing
requirements under EPA’s NPDWR’s for

public drinking water and FDA'’s
frequency of testing requirements for
bottled water differ.

Moreover, the regulatory scheme
under EPA regulations for public
drinking water contemplates State
coordination, including the use of State-
issued waivers in certain situations.
EPA regulations address treated ground
and surface water testing, whereas FDA
regulations address source water (which
in most cases involves testing of
untreated ground water) and finished
bottled water product testing. Source
water testing provides a preliminary
review of the safety and quality of the
water source that a water bottler intends
to manufacture into a bottled water
product. FDA considers source water
testing to be as important as finished
bottled water product testing because
the safety and quality of the source
water, determined by source water
testing, will affect the treatment
necessary to produce a finished bottled
water product that complies with the
bottled water quality standard.
However, if EPA’s regulatory scheme for
public drinking water would need to be
considered for the nine chemical
contaminants that are the subject of this
rule for bottled water, it is unclear
whether only finished bottled water
product testing for these nine chemical
contaminants, without source water
testing, would be applicable.

Furthermore, EPA’s monitoring
requirements are designed to address
water that is provided to customers
through municipal water distribution
systems while FDA'’s requirements
address water that is produced to be
sold to consumers in discrete units.
Some differences between these two sets
of monitoring requirements exist (e.g.,
criteria for determining when a system
(or bottler) is not in compliance),
because they address two fundamentally
different production circumstances.
FDA believes that its regulations for
bottled water, which are designed to
ensure that bottled water is prepared,
packed, or held under sanitary
conditions, should apply to the testing

for these nine chemical contaminants in
bottled water rather than having such
contaminants subject to a regulatory
scheme established for public drinking
water.

Furthermore, the extent to which FDA
would consider certain aspects of EPA’s
regulatory scheme for public drinking
water as ‘“‘monitoring requirements” is
not clear. FDA has not had to apply
EPA’s regulations for public drinking
water to bottled water under the bottled
water quality standard regulations.
Therefore, if FDA did not lift the stay
and issue monitoring requirements
under the agency’s CGMP requirements
in part 129 for these nine chemical
contaminants, the application of section
410(b)(4)(A) of the act would create
uncertainty for industry and regulators.
The practical effect of the application of
section 410(b)(4)(A) of the act may be
additional burdens on small businesses
if such businesses must adhere to two
regulatory schemes for testing of their
bottled water products rather than one
comprehensive scheme for all bottled
water testing. As stated earlier, FDA’s
CGMP requirements are protective of
the public health and the application of
these CGMP requirements to all bottled
water would not result in uncertainty to
industry and regulators. As discussed
below in section V.B.3.d of this
document, FDA believes that retaining
the applicability of its CGMP
requirements to all bottled water, with
further evaluation of reduced frequency
of testing in the context of all chemical
contaminants in a future rulemaking,
would be less confusing to small
entities. Therefore, FDA believes that
lifting the stay would be beneficial to
the public.

b. Exempt small entities. One
alternative for alleviating the burden for
small entities would be to exempt them
from the testing requirements of this
rule. Although, this option would
eliminate the cost of testing on small
firms, it may also result in a decrease in
the potential public health benefits of
the rule. Small entities comprise a large
part of the affected industry and
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exempting them would affect the testing
requirements for a large segment of the
bottled water products on the market.
Such products would not be subject to

a certain frequency of testing that
provides adequate assurance that such
products manufactured by small
businesses are as protective of the
public health as those that have
undergone the testing requirements for
these nine contaminants under part 129.
Therefore, exempting small businesses
would reduce the potential public
health benefits of lifting the stay.

c. Extend compliance period. FDA
considered an extended compliance
period. Lengthening the compliance
period would provide regulatory relief
to small entities because it would
reduce the present value of the costs of
testing. However, as stated in section
V.B.4.b of this document, because small
entities comprise a large part of the
affected industry, longer compliance
periods would delay any potential
public health benefits of the rule. For
example, if a small business had an
excess level of one of the nine chemical
contaminants in its bottled water
product, it would not be aware of the
potential public health problem as a
result of the specific contaminant
because the small business would not be
testing during the longer compliance
period. Therefore, the agency has
concluded that lifting the stay is more
protective of the public health.

d. Reduced testing frequency. Another
alternative for alleviating the burden for
small entities would be to reduce the
testing frequency for certain chemical
contaminants, including the nine
chemical contaminants that are the
subject of this rule. The agency believes
that, in considering the issue of reduced
frequency of testing, it needs to do so in
the context of all chemical
contaminants, not just the nine that are
the subject of this rule. Reduced
frequency of testing may include an
entirely different scheme that may
include waivers for certain chemical
contaminants. The contemplation of
such a scheme is better addressed in a
context that includes consideration of
all chemical contaminants, rather than
considering and implementing a
different regulatory scheme for only the
nine chemical contaminants. Moreover,
Congress mandated that the agency
issue monitoring requirements for these
nine chemical contaminants by August
6, 1998. Because the scope of this rule
is limited to these nine chemical
contaminants, and the agency does not
have sufficient time to enlarge the scope
of this rulemaking to the issue of
reduced frequency of testing for all
chemical contaminants, the agency is

not pursuing this alternative in this
rulemaking. However, the agency plans
to consider the issue of reduced
frequency of monitoring for all chemical
contaminants in bottled water in a
future rule.

5. Summary

FDA has examined the impact of the
direct final rule on small businesses in
accordance with RFA. This analysis,
together with the preamble, constitutes
RFA.

C. Unfunded Mandates Reform Act of
1995

FDA has examined the impacts of this
direct final rule under the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Pub. L. 104-4). This rule does not
require a written statement under
section 202(a) of the UMRA because it
does not impose a mandate that results
in an expenditure of $100 million
(adjusted annually for inflation) or more
by State, local, and tribal governments
in the aggregate, or by the private sector,
in any one year.

VI. Paperwork Reduction Act of 1995

FDA concludes that this direct final
rule contains no collections of
information. Therefore, clearance by the
Office of Management and Budget under
the Paperwork Reduction Act of 1995 is
not required.

VII. Comments

Interested persons may, on or before
July 27, 1998, submit to the Dockets
Management Branch (address above)
written comments regarding this direct
final rule. Two copies of any comments
are to be submitted, except that
individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m.,
Monday through Friday.

V1II. Effective Date

The agency intends to make the direct
final rule effective 180 days after the
publication of the confirmation notice
in the Federal Register. The agency is
providing a 180 day effective date to
permit affected firms adequate time to
take appropriate steps to bring their
product into compliance with the
standard imposed by the new rule.

List of Subjects in 21 CFR Part 165

Beverages, Bottled water, Food grades
and standards, Incorporation by
reference.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under

authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 165 is
amended as follows:

PART 165—BEVERAGES

1. The authority citation for 21 CFR
part 165 continues to read as follows:

Authority: 21 U.S.C. 321, 341, 343, 343-1,
348, 349, 371, 37%.

§165.110 [Amended]

2. Section 165.110 Bottled water is
amended in the table in paragraph
(b)(4)(iii)(A) by removing the
superscript ““1” after the entries for
“Antimony,” “Beryllium,” “Cyanide,”
“Nickel,” and “Thallium,” and by
removing the footnote to the table; in
the table in paragraph (b)(4)(iii)(C) by
removing the superscript ““1” after the
entries for “Diquat,” ““Endothall,”
“Glyphosate,” and *“2,3,7,8—TCDD
(Dioxin),” and by removing the footnote
to the table; and by removing the note
that follows paragraph
(b)(A)(iii)(G)(3)(iv).

Dated: May 5, 1998.

William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 98-12381 Filed 5-6-98; 3:57 pm]
BILLING CODE 4160-01-F

DEPARTMENT OF JUSTICE
Parole Commission
28 CFR Part 2

Paroling, Recommitting, and
Supervising Federal Prisoners:
Expedited Revocation Procedure for
Parole Violators

AGENCY: Parole Commission, Justice.
ACTION: Final rule.

SUMMARY: The U.S. Parole Commission
is adding to its regulations a provision
whereby certain parolees who have been
arrested and charged with violations of
parole (or who are serving new
sentences for crimes committed while
on parole) may consent to revocation of
parole upon the acceptance of a
sanction within the applicable guideline
range. The purpose of this procedure is
to avoid the need for holding parole
violators in local jails for revocation
hearings, and to save the Parole
Commission the time and expense of
conducting hearings when an
appropriate sanction can be imposed
with the consent of the offender.

DATES: Effective June 10, 1998.

FOR FURTHER INFORMATION CONTACT:
Pamela A. Posch, Office of General
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Counsel, U.S. Parole Commission, 5550
Friendship Blvd., Chevy Chase,
Maryland 20815, telephone (301) 492—
5959.

SUPPLEMENTARY INFORMATION: In certain
categories of cases, the U.S. Parole
Commission has found that an
appropriate sanction for parole failure
can be determined through a review of
the parolee’s record and by reference to
the applicable reparole guidelines. The
majority of these cases involve
administrative violations, drug use, and
drug treatment program failure, as well
as petty crimes. The sanction is
revocation and a presumptive reparole
date. In other cases, the violation of
parole may be serious enough that the
only appropriate sanction is revocation
and denial of reparole. The Commission
has found that many arrested parole
violators in these categories are willing
to waive their right to a hearing under
18 U.S.C. 4214 in order to be removed
from a local jail and complete the
prescribed period of imprisonment in an
institution where programming and
other amenities are available.

Accordingly, in 1996, the Commission
approved a pilot project for an
“expedited revocation procedure.” After
the preliminary interview has been
conducted following the arrest of the
accused parole violator, the Commission
offers the parolee the opportunity to
consent to revocation and a sanction of
a definite number of months in prison.
The procedure was initially limited to
Category One violations on the
guidelines at 28 CFR 2.20. Category Two
violations and cases where the
Commission proposed to deny reparole
altogether (‘“‘continue to expiration”)
were eventually added. The procedure
is also used in the case of parolees who
will complete an adequate sanction by
serving a new state or federal sentence,
but for whom revocation of parole is
necessary in order to guarantee an
adequate period of parole supervision
following release from imprisonment.
This is accomplished by an order
forfeiting the time spent on parole,
which accompanies an order of
revocation.

Over the course of the pilot project,
1223 cases were considered for the
expedited revocation procedure, with an
acceptance rate of 76.2%. The project
has saved agency resources as well as
critical jail space without diminishing
in any respect the sanctions normally
imposed by the Commission on these
types of parole violators. It is to be
emphasized that the “‘expedited
revocation procedure” is in no sense a
form of plea-bargaining; the Parole
Commission offers the accused violator

the sanction that is considered
appropriate by the Commission. If the
parolee does not accept the proposed
sanction, a revocation hearing is
conducted. Following the hearing, any
appropriate sanction may be imposed.
Moreover, the parolee’s acceptance of
the Commission’s offer does not create
a “‘plea agreement” that can be
subsequently enforced to avoid
consequences required by regulation or
law (e.g., a consecutive sentence that is
not referenced in the Commission’s
offer).

It is also to be emphasized that the
Parole Commission may, in its
discretion, decide not to offer an
expedited revocation if there is any
aspect of the case that appears to
warrant an in-person revocation
hearing, and may rescind an offer at any
time in order to schedule an in-person
hearing.

Executive Order 12866 and Regulatory
Flexibility Statement

The U.S. Parole Commission has
determined that this proposed rule is
not a significant rule within the
meaning of Executive Order 12866, and
the proposed rule has, accordingly, not
been reviewed by the Office of
Management and Budget. The proposed
rule, if adopted, will not have a
significant economic impact upon a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 605(b).

List of Subjects in 28 CFR Part 2

Administrative practice and
procedure, Prisoners, Probation and
parole.

The Final Rule

Accordingly, the U.S. Parole
Commission makes the following
changes to 28 CFR Part 2:

PART 2—[AMENDED]

1. The authority citation for 28 CFR
Part 2 continues to read as follows:

Authority: 18 U.S.C. 4203(a)(1) and
4204(a)(6).

2. 28 CFR Part 2 is amended by
adding §2.67 to read as follows:

§2.67 Expedited Revocation Procedure.

(a) In addition to the actions available
to the Commission under §2.47(a) and
(b), and under §2.48, the Commission
may offer an alleged parole violator an
opportunity to accept responsibility for
his violation behavior, to waive a
revocation hearing, and to accept the
sanction proposed by the Commission
in the Notice of Eligibility for Expedited

Revocation Procedure that is sent to the
alleged parole violator.

(b) The following cases may be
considered under the expedited
revocation procedure:

(1) Cases in which the alleged parole
violator has been given a preliminary
interview under §2.48, and the alleged
violation behavior would be graded
Category One or Category Two;

(2) Cases in which the alleged violator
has been given a preliminary interview
under §2.48 and the proposed decision
is continue to expiration of sentence,
regardless of offense category; and

(3) Cases in which an alleged violator
has received a dispositional review
under §2.47, and the Commission
determines that conditional withdrawal
of the warrant would be appropriate, but
forfeiture of street time is deemed
necessary to provide an adequate period
of supervision.

(c) The alleged violator’s consent shall
not be deemed to create an enforceable
agreement with respect to any action the
Commission is authorized to take by law
or regulation, or to limit in any respect
the normal statutory consequences of a
revocation of parole or mandatory
release.

Dated: May 5, 1998.
Michael J. Gaines,
Chairman, U.S. Parole Commission.
[FR Doc. 98-12388 Filed 5-8-98; 8:45 am]
BILLING CODE 4410-01-P

DEPARTMENT OF JUSTICE
Parole Commission
28 CFR Part 2

Paroling, Recommitting, and
Supervising Federal Prisoners:
Electronic Issuance of Paroling
Violation Warrants

AGENCY: Parole Commission, Justice.
ACTION: Final rule.

SUMMARY: The U.S. Parole Commission
is amending a regulation that requires
parole violation warrants to be issued by
U.S. Mail. In order to expedite the
receipt of warrants by the U.S. Marshals
Service, the regulation is being amended
to permit warrants to be sent by
electronic transmission. Although an
alleged parole violator may be arrested
by authorized officials who have been
alerted to the issuance of a warrant but
have not actually received the warrant,

a procedure that will ensure the
immediate receipt of warrants by
arresting authorities will avoid
confusion as to the Commission’s
instructions and the parolee’s status.



Federal Register/Vol.

63, No. 90/ Monday, May 11, 1998/Rules and Regulations

25771

EFFECTIVE DATE: June 10, 1998.

FOR FURTHER INFORMATION CONTACT:
Pamela A. Posch, Office of General
Counsel, 5550 Friendship Blvd., Chevy
Chase, MD 20815. Telephone: (301)
492-5959.

SUPPLEMENTARY INFORMATION: The
Commission has determined that cases
of confusion over whether a warrant
should be executed or placed as a
detainer (if the alleged parole violator is
already in custody on another charge)
can be readily avoided if the
Commission adopts a procedure
designed to expedite the receipt of
warrants by the U.S. Marshals Service.
Other possibilities for delay and
confusion prior to the receipt of a signed
warrant can also be avoided. The only
legal obligation under which the
Commission operates with respect to the
issuance of valid warrants is that a
warrant must be issued prior to the
expiration of the parolee’s sentence.
Issuance and delivery of a warrant are
separate events. 18 U.S.C. 4213(d)
(1976).

The term “issue’” means to send out
officially. Hervey v. Secretary of Health
and Human Services, 88 F.3d 1001,
1002 (Fed. Cir. 1996). The long-accepted
definition of the term *‘issue” has never
been specific as to means of issuance.
Accordingly, the Parole Commission
may, by regulation, define the issuance
of a warrant as being the electronic
transmission of the signed warrant to
the arresting authorities. The date and
time of “issuance” of a warrant will be
the date and time it is transmitted
electronically. The signed original,
having been thus issued, will remain in
the Commission’s file.

Executive Order 12866 and Regulatory
Flexibility Statement

The U.S. Parole Commission has
determined that this rule is not a
significant regulatory action for the
purposes of Executive Order 12866, and
the rule has, accordingly, not been
reviewed by the Office of Management
and Budget. The rule will not have a
significant economic impact upon a
substantial number of small entities,
within the meaning of the Regulatory
Flexibility Act, U.S.C. 605(b).

List of Subjects in 28 CFR Part 2

Administrative practice and
procedure, Prisoners, Probation and
parole.

The Final Rule

Accordingly, the U.S. Parole
Commission makes the following
changes to 28 CFR Part 2.

PART 2—[AMENDED]

1. The authority citation for 28 CFR
Part 2 continues to read as follows:

Authority: 18 U.S.C. 4203(a)(1) and
4204(a)(6).

2.28 CFR Part 2, §2.44 (c) is revised
to read as follows:

§2.44 Summons to appear or warrant for
retaking of parolee.
* * * * *

(c) A summons or warrant may be
issued only within the prisoner’s
maximum term or terms except that in
the case of a prisoner released as if on
parole pursuant to 18 U.S.C. 4164, such
summons or warrant may be issued only
within the maximum term or terms, less
one hundred eighty days. A summons or
warrant shall be considered issued
when signed and either—

(1) Placed in the mail or

(2) Sent by electronic transmission to
the intended authorities.

* * * * *
Dated: May 5, 1998.
Michael J. Gaines,
Chairman, U.S. Parole Commission.
[FR Doc. 98-12387 Filed 5-8-98; 8:45 am]
BILLING CODE 4410-01-P

DEPARTMENT OF JUSTICE
Parole Commission
28 CFR Part 2

Paroling, Recommitting, and
Supervising Federal Prisoners:
Release of Information to the Public

AGENCY: Parole Commission, Justice.
ACTION: Final rule.

SUMMARY: The Commission’s regulation
concerning the disclosure of
information about offenders under its
jurisdiction currently addresses only
those situations where disclosure is
necessary to give notice to potential
victims of individuals on parole, or to
assist law enforcement authorities. No
provision is made for the general
disclosure of information about
prisoners and parolees when such
information is considered to be “public
sector” information that may be
disclosed without the consent of the
subject. At 28 CFR 540.65(b), the Bureau
of Prisons defines the information that
is considered ‘‘a matter of public
record” for disclosure to representatives
of the media. The Parole Commission is
now amending its regulation to define
the information that it gives to the
media and to the public generally.

EFFECTIVE DATE: Effective June 10, 1998.

FOR FURTHER INFORMATION CONTACT:
Pamela A. Posch, Office of General
Counsel, 5550 Friendship Blvd., Chevy
Chase, Maryland 20815. Telephone:
(301) 492-5959.

SUPPLEMENTARY INFORMATION: The
information defined as “‘public sector”
information is consistent with the
information defined in § 540.65(b), and
with the current practice of the U.S.
Parole Commission. The same policy
will be followed for both U.S. and D.C.
Code offenders.

It should be noted that, although
Commission decisions may be
disclosed, this does not necessarily
include the statement of reasons
provided by the Commission in support
of each decision. Pursuant to its routine
use exemptions from the Privacy Act of
1974 (published at 53 FR 7813, March
10, 1988), public disclosure of the full
Notice of Action issued by the Parole
Commission is only available if the
Commission has determined that
disclosure is appropriate “* * * to
further understanding of the criminal
justice system by the public’” and has
transmitted the Notice of Action to the
Office of Public Affairs of the
Department of Justice.

Executive Order 12866 and Regulatory
Flexibility Statement

The U.S. Parole Commission has
determined that this rule is not a
significant regulatory action for the
purposes of Executive Order 12866, and
the rule has, accordingly, not been
reviewed by the Office of Management
and Budget. The rule will not have a
significant economic impact upon a
substantial number of small entities,
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 605(b).

List of Subjects in 28 CFR Part 2

Administrative practice and
procedure, Prisoners, Probation and
parole.

The Final Rule

Accordingly, the U.S. Parole
Commission makes the following
changes to 28 CFR Part 2:

PART 2—[AMENDED]

1. The authority citation for 28 CFR
Part 2 continues to read as follows:

Authority: 18 U.S.C. 4203(a)(1) and
4204(a)(6).

2. 28 CFR Part 2, 8 2.37 is amended
by adding the following new paragraph
(o)

§2.37 Disclosure of information

concerning parolees; Statement of policy.
* * * * *
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(c) Information deemed to be “‘public
sector”” information may be disclosed to
third parties without the consent of the
file subject. Public sector information
encompasses the following:

(1) Name;

(2) Register number;

(3) Offense of conviction;

(4) Past and current places of
incarceration;

(5) Age;

(6) Sentence data on the Bureau of
Prisons sentence computation record
(BP-5);

(7) Date(s) of parole and parole
revocation hearings; and

(8) The decision(s) rendered by the
Commission following a parole or
parole revocation proceeding, including
the dates of continuances and parole
dates. An inmate’s designated future
place of incarceration is not public
information.

Dated: May 5, 1998.
Michael J. Gaines,
Chairman, U.S. Parole Commission.
[FR Doc. 98-12386 Filed 5-8-98; 8:45 am]
BILLING CODE 4410-01-P

DEPARTMENT OF DEFENSE
Defense Logistics Agency

32 CFR Part 323
[Defense Logistics Agency Reg. 5400.21]
Privacy Act; Implementation

AGENCY: Defense Logistics Agency, DoD.
ACTION: Final rule.

SUMMARY: The Defense Logistics Agency
is exempting a system of records
identified as S500.60 CA, entitled ‘DLA
Complaint Program Records’ from
certain provisions of the Privacy Act.
The exemptions are intended to increase
the value of the system of records for
law enforcement purposes, to comply
with prohibitions against the disclosure
of certain kinds of information, and to
protect the privacy of individuals
identified in the system of records.
EFFECTIVE DATE: May 5, 1998.
ADDRESSES: Send comments to the
Privacy Act Officer, Defense Logistics
Agency, ATTN: CAAR, 8725 John J.
Kingman Road, Suite 2533, Fort Belvoir,
VA 22060-6221.

FOR FURTHER INFORMATION CONTACT: Ms.
Susan Salus at (703) 767-6183.
SUPPLEMENTARY INFORMATION:

Executive Order 12866. It has been
determined that this Privacy Act rule for
the Department of Defense does not
constitute ‘significant regulatory action’.
Analysis of the rule indicates that it
does not have an annual effect on the
economy of $100 million or more; does

not create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; does not
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; does not raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in Executive
Order 12866.

Regulatory Flexibility Act. It has been
determined that this Privacy Act rule for
the Department of Defense does not
have significant economic impact on a
substantial number of small entities
because it is concerned only with the
administration of Privacy Act systems of
records within the Department of
Defense.

Paperwork Reduction Act. It has been
determined that this Privacy Act rule for
the Department of Defense imposes no
information requirements beyond the
Department of Defense and that the
information collected within the
Department of Defense is necessary and
consistent with 5 U.S.C. 552a, known as
the Privacy Act, and 44 U.S.C. Chapter
35.

This rule adds an exempt Privacy Act
system of records to the DLA inventory
of systems of records. DLA operates a
complaint system whereby individuals
may report instances of suspected fraud,
waste, or abuse; mismanagement;
contract deviations, noncompliance, or
improprieties; administrative
misconduct; or adverse treatment under
the complaint program. Allegations are
investigated and appropriate corrections
are instituted. The exempt system
reflects recognition that certain records
in the system may be deemed to require
protection from disclosure in order to
protect confidential sources mentioned
in the files and avoid compromising,
impeding, or interfering with
investigative and enforcement
proceedings. The proposed rule was
previously published on March 6, 1998,
at 63 FR 11198. No comments were
received, therefore, the Director is
adopting the exemptions for the reasons
provided.

List of subjects in 32 CFR part 323

Privacy.
Accordingly, 32 CFR part 323 is
amended as follows:

Part 323 — Defense Logistics Agency
Privacy Program.

1. The authority citation for 32 CFR
Part 323 continues to read as follows:

Authority: Pub. L. 93-579, 88 Stat 1896 (5
U.S.C. 552a).

2. Appendix H to Part 323 is to be
amended by adding paragraph e. as
follows:

Appendix H to Part 323-DLA Exemption
Rules.

* * * * *
e. ID: S500.60 CA (Specific
exemption).

1. System name: DLA Complaint
Program Records.

2. Exemption: (i) Investigatory
material compiled for law enforcement
purposes may be exempt pursuant to 5
U.S.C. 552a(k)(2). However, if an
individual is denied any right, privilege,
or benefit for which he would otherwise
be entitled by Federal law or for which
he would otherwise be eligible, as a
result of the maintenance of the
information, the individual will be
provided access to the information
except to the extent that disclosure
would reveal the identity of a
confidential source.

(ii) Investigatory material compiled
solely for the purpose of determining
suitability, eligibility, or qualifications
for federal civilian employment,
military service, federal contracts, or
access to classified information may be
exempt pursuant to 5 U.S.C. 552a(k)(5),
but only to the extent that such material
would reveal the identity of a
confidential source.

3. Authority: 5 U.S.C. 552a(k)(2) and
(k)(5), subsections (c)(3), (d)(1) through
(d)(4), (e)(1), ()(4)(G), (H), and (1), and

4. Reasons: (i) From subsection (c)(3)
because to grant access to an accounting
of disclosures as required by the Privacy
Act, including the date, nature, and
purpose of each disclosure and the
identity of the recipient, could alert the
subject to the existence of the
investigation or prosecutive interest by
DLA or other agencies. This could
seriously compromise case preparation
by prematurely revealing its existence
and nature; compromise or interfere
with witnesses or make witnesses
reluctant to cooperate; and lead to
suppression, alteration, or destruction of
evidence.

(ii) From subsections (d)(1) through
(d)(4), and (f) because providing access
to records of a civil or administrative
investigation and the right to contest the
contents of those records and force
changes to be made to the information
contained therein would seriously
interfere with and thwart the orderly
and unbiased conduct of the
investigation and impede case
preparation. Providing access rights
normally afforded under the Privacy Act
would provide the subject with valuable
information that would allow
interference with or compromise of
witnesses or render witnesses reluctant
to cooperate; lead to suppression,
alteration, or destruction of evidence;
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enable individuals to conceal their
wrongdoing or mislead the course of the
investigation; and result in the secreting
of or other disposition of assets that
would make them difficult or
impossible to reach in order to satisfy
any Government claim growing out of
the investigation or proceeding.

(iii) From subsection (e)(1) because it
is not always possible to detect the
relevance or necessity of each piece of
information in the early stages of an
investigation. In some cases, it is only
after the information is evaluated in
light of other evidence that its relevance
and necessity will be clear.

(iv) From subsections (e)(4)(G) and (H)
because this system of records is
compiled for law enforcement purposes
and is exempt from the access
provisions of subsections (d) and (f).

(v) From subsection (e)(4)(l) because
to the extent that this provision is
construed to require more detailed
disclosure than the broad, generic
information currently published in the
system notice, an exemption from this
provision is necessary to protect the
confidentiality of sources of information
and to protect privacy and physical
safety of witnesses and informants. DLA
will, nevertheless, continue to publish
such a notice in broad generic terms as
is its current practice.

Dated: May 5, 1998.

L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense

[FR Doc. 98-12321 Filed 5-8-98; 8:45 am]
BILLING CODE 5000-04-F

DEPARTMENT OF DEFENSE
Department of the Navy

32 CFR Part 701
[Secretary of the Navy Instruction 5211.5]
Privacy Act; Implementation

AGENCY: Department of the Navy,DOD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
is amending its Privacy Act regulation
on exemptions for specific record
systems. The administrative amendment
consists of changing the system name of
NO05520-4, NIS Investigative Files
System’ to ‘NCIS Investigative Files
System’.

EFFECTIVE DATE: May 11, 1998.

FOR FURTHER INFORMATION CONTACT: Mrs.
Doris Lama at (202) 685-6545 or DSN
325-6545.

SUPPLEMENTARY INFORMATION:

Executive Order 12866. It has been
determined that this Privacy Act rule for

the Department of Defense does not
constitute ‘significant regulatory action’.
Analysis of the rule indicates that it
does not have an annual effect on the
economy of $100 million or more; does
not create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; does not
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; does not raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in Executive
Order 12866 (1993).

Regulatory Flexibility Act. It has been
determined that this Privacy Act rule for
the Department of Defense does not
have significant economic impact on a
substantial number of small entities
because it is concerned only with the
administration of Privacy Act systems of
records within the Department of
Defense.

Paperwork Reduction Act. It has been
determined that this Privacy Act rule for
the Department of Defense imposes no
information requirements beyond the
Department of Defense and that the
information collected within the
Department of Defense is necessary and
consistent with 5 U.S.C. 552a, known as
the Privacy Act of 1974.

The Department of the Navy is
amending the system name of an
exempt system of records published in
32 CFR part 701, subpart G. The
administrative amendment consists of
changing the system name of N05520-4,
NIS Investigative Files System’ to ‘NCIS
Investigative Files System’.

List of Subjects in 32 CFR Part 701

Privacy.

1. The authority citation for 32 CFR
part 701, Subpart G continues to read as
follows:

AUTHORITY: Pub. L. 93-579, 88 Stat.
1896 (5 U.S.C. 552a).

2. Section 701.118, is amended by
revising the heading of paragraph (m) as
follows:

§701.118 Exemptions for specific Navy
record systems.
* * * * *

(m) System identifier and name:
N05520—4, NCIS Investigative Files
System. * * *

Dated: May 5,1998.

L. M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 98-12322 Filed 5-8-98; 8:45 am]
BILLING CODE 5000-04-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[LA-46-1-7384a; FRL—6009—1]

Approval and Promulgation of State
Implementation Plans; Louisiana: Site-
Specific Revision for the Exxon
Company Baton Rouge Refinery

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: In this action, the EPA is
approving a site-specific revision to the
Louisiana 15% Rate-of-Progress State
Implementation Plan (SIP). The revision
extends the date of compliance for the
installation of particular Volatile
Organic Liquid (VOL) storage tank
controls for storage tanks located at the
Baton Rouge Refinery of Exxon
Company, U.S.A. Specifically, the
revision extends the compliance date of
the requirement for the installation of
guide pole sliding cover gaskets on 33
storage tanks until the earlier of the next
scheduled downtime of the subject
tanks or December 2005.

In the proposed rules section of
today’s Federal Register (FR), the EPA
is proposing and seeking public
comment on the same conditional and
final approvals of the Louisiana SIP that
are discussed in this document. If
relevant adverse comments are received
on these approvals, the EPA will
publish a timely withdrawal in the
Federal Register informing the public
that the direct final rule did not take
effect, and addressing the relevant
comments received in a subsequent
final rule, based on the related proposed
rule. No additional opportunity for
public comment will be provided.

DATES: This action is effective on July
10, 1998 unless adverse or critical
comments are received by June 10,
1998. If adverse comment is received,
EPA will publish a timely withdrawal of
the direct final rule in the Federal
Register and inform the public that the
rule did not take effect.

ADDRESSES: Written comments on this
action should be addressed to Mr.
Thomas H. Diggs, Chief, Air Planning
Section (6PD-L), at the EPA Region 6
Office listed below.

Copies of the documents relevant to
this action are available for public
inspection during normal business
hours at the following locations.
Interested persons wanting to examine
these documents should make an
appointment with the appropriate office
at least two working days in advance.
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Environmental Protection Agency,
Region 6, Air Planning Section (6PD-L),
Multimedia Planning and Permitting
Division, Region 6, Dallas, 1445 Ross
Avenue, Texas 75202—-2733, telephone:
(214) 665-7214

Air Quality Division, Louisiana
Department of Environmental Quality
(LDEQ), 7290 Bluebonnet Boulevard,
Baton Rouge, Louisiana 70810,
telephone: (504) 765-7247.

Documents which are incorporated by
reference are available for public
inspection at the Air and Radiation
Docket and Information Center,
Environmental Protection Agency, 401
M Street, SW., Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT: Mr.
Eaton R. Weiler, Air Planning Section
(6PD-L), Multimedia Planning and
Permitting Division, Environmental
Protection Agency, Region 6, 1445 Ross
Avenue, Dallas, Texas 75202—-2733,
telephone: (214) 665-2174.

SUPPLEMENTARY INFORMATION:
l. Background
A. VOL Storage Rule

In 61 FR 54737 (October 22, 1996) the
EPA approved the Louisiana 15% Rate-
of-Progress plan which describes how
ozone nonattainment areas classified as
moderate and above will achieve an
actual reduction in emissions of volatile
organic compounds during the first six
years after the enactment of the 1990
Clean Air Act amendments. See section
182(b). Included in this plan is the State
rule for controlling Volatile Organic
Compound (VOC) emissions from VOL
storage, Louisiana Administrative Code
(LAC) 33:111.2103. The calculated
emissions reductions from the
implementation of this rule were
credited towards the Louisiana 15%
Rate-of-Progress plan.

The compliance date for rule LAC
33:111.2103 was November 15, 1996. The
control requirements for external
floating roof storage tanks of this rule
include the installation of guide pole
sliding cover gaskets. Relating to
compliance date extensions, the rule
states, ‘““Requests for extension of the
November 15, 1996, compliance date
will be considered on a case-by-case
basis for situations which require the
tank to be removed from service to
install the controls and must be
approved by the administrative
authority.” In this instance, the term
“administrative authority” refers to both
the Secretary or designee of the LDEQ,
and the Administrator or authorized
representative of the EPA.

B. Site Specific Request

In letters to the LDEQ dated
November 13, 1996; May 14, 1997; and
July 3, 1997; the Baton Rouge Refinery
of Exxon Company, U.S.A. requested an
extension of the compliance schedule of
the requirement for the installation of
guide pole sliding cover gaskets on 33
external floating roof tanks. These
letters include a list of the tanks, the
date of the next maintenance downtime,
and emissions estimates for the tanks.

To accomplish the installation of the
sliding cover gaskets, the guide pole
roller brackets must be temporarily
removed to allow the sliding cover to be
elevated to insert the gasket. The roller
brackets on these 33 tanks are welded in
place (versus bolted in place) and
require the use of cutting torches or
other **hotwork” (spark generating
cutting or welding) for removal.

Prematurely shutting down and
cleaning the subject tanks to install the
required sliding cover gaskets would
result in considerable additional VOC
emissions from each tank beyond that
expected for normal maintenance and
inspection. Where possible, the Refinery
has complied with all other floating roof
storage tank rules to limit emissions of
VOC's.

Calculations provided by Exxon and
reviewed and accepted by the LDEQ and
the EPA show installation of the sliding
gaskets would result in a reduction of
VOC emissions by 12 tons per year.
Premature shut down and degassing
needed to install the sliding gaskets
would result in additional VOC
emissions of over 100 tons.
Furthermore, the installation of the
sliding gaskets represents a minuscule
portion of the 2,500 tons per year of
emission reductions from Exxon’s tank
controls as approved in the 15% Rate-
of-Progress plan.

Therefore, the delayed reductions will
not significantly impact the 15% Rate-
of-Progress plan for the Baton Rouge
ozone nonattainment area. The VOC
emission impact of this extension is
approximately 0.03 tons per day and
will diminish as tanks come out of
service and are retrofitted while
reductions demonstrated in the 15%
Rate-of-Progress plan exceed the
required reductions by 1.4 tons per day;
therefore, the plan will still demonstrate
the required reductions.

In letters dated July 17, and
September 12, 1997, the LDEQ notified
Exxon of LDEQ’s approval of the
compliance date extensions for
installation of the sliding cover gaskets.
In a letter dated December 20, 1997, the
Governor of Louisiana submitted the
LDEQ-approved site-specific revision to

the 15% Rate-of-Progress plan to the
EPA for approval.

I1. Final Action

By this action, the EPA is approving
a revision to the Louisiana 15% Rate-of-
Progress SIP to allow for a site-specific
extension of the compliance date to LAC
33:11l. 2103.D.4 for the installation of
sliding pole gasket covers for 33 tanks
located at the Exxon Company U.S.A.,
Baton Rouge Refinery until the earlier of
the next scheduled downtime or
December 2005.

The EPA is publishing this rule
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in the proposed
section of this Federal Register
publication, the EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should relevant adverse comments be
filed. This rule will be effective July 10,
1998 without further notice unless, by
June 10, 1998, relevant adverse
comments are received.

If EPA receives such comments, then
the EPA will publish a timely
withdrawal of the final rule in the
Federal Register informing the public
that the rule did not take effect. All
relevant public comments received will
be addressed in a subsequent final rule
based on this proposed rule. The EPA
will not institute a second comment
period on the proposed rule. Any
parties interested in commenting on the
proposed rule should do so at this time.
If no such comments are received, the
public is advised that this rule will be
effective July 10, 1998 and no further
action will be taken on the proposed
rule.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

I11. Administrative Requirements
A. Executive Order (E.O.) 12866

The Office of Management and Budget
has exempted this regulatory action
from E.O. 12866 review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. See 5 U.S.C.
603 and 604. Alternatively, EPA may
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certify that the rule will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

The SIP approvals under section 110
and subchapter |, part D of the Act do
not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, |
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
Federal-State relationship under the
Act, preparation of a flexibility analysis
would constitute Federal inquiry into
the economic reasonableness of State
action. The Act forbids the EPA to base
its actions concerning SIPs on such
grounds. See Union Electric Co. v. U.S.
EPA, 427 U.S. 246, 255-66 (1976); 42
U.S.C. 7410(a)(2).

C. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995, signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

The EPA has determined that the
approval action promulgated does not
include a Federal mandate that may
result in estimated costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves preexisting requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

D. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must

submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 804,
however, exempts from section 801 the
following types of rules: rules of
particular applicability; rules relating to
agency management or personnel; and
rules of agency organization, procedure,
or practice that do not substantially
affect the rights or obligations of non-
agency parties. 5 U.S.C. 804(3). The EPA
is not required to submit a rule report
regarding today’s action under section
801 because this is a rule of particular
applicability.

E. Petitions for Judicial Review

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by July 10, 1998. Filing a petition
for reconsideration by the Administrator
of this final rule does not affect the
finality of this rule for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. See section
307(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Note: Incorporation by reference of the SIP
for the State of Louisiana was approved by
the Director of the Federal Register on July
1, 1982.

Dated: April 23, 1998.

Lynda F. Carroll,
Acting Regional Administrator, Region 6.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]
1. The authority citation of part 52
continues to read as follows:
Authority: 42 U.S.C. 7401 et seq.

Subpart T—Louisiana

2. Section 52.970 is amended by
adding paragraphs (c)(79) to read as
follows:

§52.970 Identification of plan.

* * * * *

(79) Site-specific revision to the 15%
Rate-of-Progress plan submitted by the
Governor in a letter dated December 20,
1997. The revision provides for a
schedule extension for installation of
guide pole sliding cover gaskets on 33
external floating roof tanks located at
the Baton Rouge refinery of Exxon
Company U.S.A.

(i) Incorporation by reference.

Letters dated July 17, 1997, and
September 12, 1997, from the LDEQ to
Exxon Company U.S.A. approving the
compliance date extension; which are
included in the State Implementation
Plan submittal entitled, “Summary of
15% Rate-of-Progress State
Implementation Plan Revision,” dated
December 20, 1997.

(ii) Additional material.

(A) Letter from the Governor of
Louisiana dated December 20, 1997,
transmitting a copy of the State
Implementation Plan revision.

(B) Letters dated November 13, 1996;
May 14, 1997; and July 3, 1997; from
Exxon Company U.S.A. to the LDEQ
requesting the compliance date
extension and including a list of the
subject tanks, the date of the next
maintenance downtime, and emissions
estimates for the tanks; which are
included in the State Implementation
Plan submittal entitled, “Summary of
15% Rate-of-Progress State
Implementation Plan Revision,” dated
December 20, 1997.

[FR Doc. 98-12433 Filed 5-8-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-300646; FRL-5787-4]

RIN 2070-AB78

Bentazon; Extension of Tolerance for
Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule extends a time-
limited tolerance for residues of the
herbicide bentazon and its metabolites
in or on succulent peas at 3 part per
million (ppm) for an additional 1-year
period, to June 30, 1999. This action is
in response to EPA’s granting of an
emergency exemption under section 18
of the Federal Insecticide, Fungicide,
and Rodenticide Act authorizing use of
the pesticide on succulent peas. Section
408(1)(6) of the Federal Food, Drug, and
Cosmetic Act (FFDCA) requires EPA to
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establish a time-limited tolerance or
exemption from the requirement for a
tolerance for pesticide chemical
residues in food that will result from the
use of a pesticide under an emergency
exemption granted by EPA under
section 18 of FIFRA.

DATES: This regulation becomes
effective May 11, 1998. Objections and
requests for hearings must be received
by EPA, on or before July 10, 1998.
ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [OPP-300646],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300646], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 119, CM #2, 1921
Jefferson Davis Hwy., Arlington, VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Follow the
instructions in Unit I1. of this preamble.
No Confidential Business Information
(CBI) should be submitted through e-
mail.

FOR FURTHER INFORMATION CONTACT: By
mail:Virginia Dietrich, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location , telephone
number, and e-mail address: Rm. 272,
CM #2, 1921 Jefferson Davis Hwy.,
Arlington, VA 22202, (703) 308—9359; e-
mail:dietrich.virginia@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA
issued a final rule, published in the
Federal Register of June 20, 1997 (62 FR
33563-33569) (FRL-5720-4) , which
announced that on its own initiative
and under section 408(e) of the FFDCA,
21 U.S.C. 346a(e) and (I)(6), it
established a time-limited tolerance for
the residues of bentazon and its
metabolites in or on succulent peas at 3
ppm, with an expiration date of June 30,
1998. EPA established the tolerance

because section 408(1)(6) of the FFDCA
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment.

EPA received a request to extend the
use of bentazon on succulent peas for
this year’s growing season due to
infestation with the weed Canada
thistle. After having reviewed the
submission, EPA concurs that
emergency conditions exist for
Minnesota. EPA has authorized under
FIFRA section 18 the use of bentazon on
succulent peas for control of Canada
thistle in succulent peas.

EPA assessed the potential risks
presented by residues of bentazon in or
on succulent peas. In doing so, EPA
considered the new safety standard in
FFDCA section 408(b)(2), and decided
that the necessary tolerance under
FFDCA section 408(l)(6) would be
consistent with the new safety standard
and with FIFRA section 18. The data
and other relevant material have been
evaluated and discussed in the final rule
of June 20, 1997 (62 FR 33563—-33569).
Based on that data and information
considered, the Agency reaffirms that
extension of the time-limited tolerance
will continue to meet the requirements
of section 408(l)(6). Therefore, the time-
limited tolerance is extended for an
additional 1-year period. Although this
tolerance will expire and is revoked on
June 30, 1999, under FFDCA section
408(1)(5), residues of the pesticide not in
excess of the amounts specified in the
tolerance remaining in or on succulent
peas after that date will not be unlawful,
provided the pesticide is applied in a
manner that was lawful under FIFRA
and the application occurred prior to
the revocation of the tolerance. EPA will
take action to revoke this tolerance
earlier if any experience with, scientific
data on, or other relevant information
on this pesticide indicate that the
residues are not safe.

I. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to “‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (I)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural
regulations which govern the
submission of objections and hearing

requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by July 10, 1998, file
written objections to any aspect of this
regulation and may also request a
hearing on those objections. Objections
and hearing requests must be filed with
the Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issues on which
a hearing is requested, the requestor’s
contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
CBI. Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

I1. Public Record and Electronic
Submissions

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official rulemaking record which
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will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the Virginia
address in ““ADDRESSES” at the
beginning of this document

Electronic comments may be sent
directly to EPA at:
opp-docket@epamail.epa.gov.

Electronic objections and hearing
requests must be submitted as an ASCII
file avoiding the use of special
characters and any form of encryption.
Objections and hearing requests will
also be accepted on disks in
WordPerfect 51/6.1 or ASCII file format.
All copies of objections and hearing
requests in electronic form must be
identified by the docket control number
[OPP-300646]. No CBI should be
submitted through e-mail. Electronic
copies of objections and hearing
requests on this rule may be filed online
at many Federal Depository Libraries.

111. Regulatory Assessment
Requirements

This final rule extends a time-limited
tolerance that was previously extended
by EPA under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). In addition, this final
rule does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA), 44 U.S.C. 3501 et seq., or impose
any enforceable duty or contain any
unfunded mandate as described under
Title 11 of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4). Nor does it require any prior
consultation as specified by Executive
Order 12875, entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), or special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

Since this extension of an existing
time-limited tolerance does not require
the issuance of a proposed rule, the
requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. Nevertheless, the
Agency has previously assessed whether
establishing tolerances, exemptions
from tolerances, raising tolerance levels

or expanding exemptions might
adversely impact small entities and
concluded, as a generic matter, that
there is no adverse economic impact.
The factual basis for the Agency’s
generic certification for tolerance
actions published on May 4, 1981 (46
FR 24950), and was provided to the
Chief Counsel for Advocacy of the Small
Business Administration.

IVV. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A), as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the General Accounting
Office prior to publication of this rule in
today’s Federal Register. This is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides

and pests, Reporting and recordkeeping
requirements.

Dated: April 27, 1998.

James Jones,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter | is
amended as follows:

PART 180— [AMENDED]

1. The authority citation for part 180
continues to read as follows:
Authority: 21 U.S.C. 346a and 371.

§180.355 [Amended]

2. In §180.355, the table to paragraph
(b) is amended by changing the date “‘6/
30/98” to read “‘6/30/99"".

[FR Doc. 98-12425 Filed 5-8-98; 8:45 am]
BILLING CODE 6560-50-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Resources and Services
Administration

42 CFR Part 60

RIN 0906-AA49

National Vaccine Injury Compensation
Program (VICP): Effective Date

Provisions of Coverage of Certain
Vaccines to the Vaccine Injury Table

AGENCY: Health Resources and Services
Administration, HHS.

ACTION: Final rule.

SUMMARY: Section 904(b) of the
Taxpayer Relief Act of 1997 provides for
an excise tax for three new vaccines,
effective August 6, 1997. Petitions for
compensation for injuries or deaths
related to hepatitis B, Hib, and varicella
vaccines may now be filed under the
Vaccine Injury Compensation Program
(VICP). This technical amendment
amends the Code of Federal Regulations
(CFR) to include a date certain (August
6, 1997) in 8 100.3(c) of the Vaccine
Injury Compensation regulations, so that
there will be no uncertainty as to the
coverage of these three vaccines.

EFFECTIVE DATE: This final rule is
effective May 11, 1998.

FOR FURTHER INFORMATION CONTACT:
Geoffrey Evans, M.D., Medical Director,
Division of Vaccine Injury
Compensation, Bureau of Health
Professions, (301) 443—-4198, or David
Benor, Senior Attorney, Office of the
General Counsel (301) 443-2006.

SUPPLEMENTARY INFORMATION: The
National Vaccine Injury Compensation
Program (VICP), established by Subtitle
2 of Title XXI of the Public Health
Service Act (the Act), provides a system
of no-fault compensation for certain
individuals who have been injured by
specific childhood vaccines. The
Vaccine Injury Table (the Table)
establishes presumptions about
causation of certain illnesses and
conditions which are used by the U.S.
Court of Federal Claims to adjudicate
petitions. The Act provides that a
revision to the Table, based on addition
of new vaccines under section 2114(e)
of the Act, shall take effect upon the
effective date of a tax enacted to provide
funds for compensation for injuries from
vaccines that are added to the Table.
(See section 13632(a)(3) of the Omnibus
Budget Reconciliation Act of 1993,
Public Law 103-66, enacted August 10,
1993.)

On August 5, 1997, the President
signed Public Law 105-34, the
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“Taxpayer Relief Act of 1997.” Section
904(a) of this Act provides that the
excise tax on all covered vaccines under
the VICP is 75 cents per dose and that
combinations of vaccines are subject to
an excise tax which is the sum of the
amounts for each vaccine included in
the combination. The amendments of
the Taxpayer Relief Act also make
effective the coverage of three new
vaccines under the VICP—hepatitis B,
Hib, and varicella vaccines.

On October 9, 1997, a Notice was
published in the Federal Register (62
FR 52724) announcing the excise tax for
these vaccines and that petitions for
compensation for injuries or deaths
related to hepatitis B, Hib, and varicella
vaccines (items VIII, IX, X, and XI of the
Table) may now be filed under the
VICP. In accordance with section
2116(b) of the PHS Act, for injuries or
deaths that occurred before August 6,
1997, for these three vaccines, petitions
may be filed no later than August 6,
1999, provided that the injury or death
occurred no earlier than August 6, 1989.

In accordance with section 904(b) of
the Taxpayer Relief Act of 1997 which
provides for an excise tax for these three
new vaccines, this final rule (technical
amendment) amends the CFR to include
a date certain (August 6, 1997) in
§100.3(c) of the regulations for the
coverage of these three new vaccines.
Paragraph (c)(3) provides for inclusion
of other new vaccines, as they may be
added in the future under item XII of
the Table.

Justification for Omitting Notice of
Proposed Rulemaking

Since these amendments are of a
technical nature, the Secretary has
determined, pursuant to 5 U.S.C. 553
and departmental policy, that it is
unnecessary and impractical to follow
proposed rulemaking procedures or to
delay the effective date of this final rule.

Economic Impact

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when rulemaking is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health,
safety distributive and equity effects). In
addition, under the Regulatory
Flexibility Act, if a rule has a significant
economic effect on a substantial number
of small entities, the Secretary must
specifically consider the economic
effect of a rule on small entities and
analyze regulatory options that could
lessen the impact of the rule.

Executive Order 12866 requires that
all regulations reflect consideration of

alternatives, costs, benefits, incentives,
equity, and available information.
Regulations that are “‘significant”
because of cost, adverse effects on the
economy, inconsistency with other
agency actions, effects on the budget, or
novel legal or policy issues, require
special analysis.

The Department has determined that
no resources are required to implement
the requirements in this regulation.
Therefore, in accordance with the
Regulatory Flexibility Act of 1980
(RFA), and the Small Business
Regulatory Enforcement Act of 1996,
which amended the RFA, the Secretary
certifies that these regulations will not
have a significant impact on a
substantial number of small entities.
The Secretary has also determined that
this final rule does not meet the criteria
for a major rule as defined by Executive
Order 12866. This technical amendment
sets forth the effective date provision of
coverage of certain vaccines to the
Vaccine Injury Table. As such, this rule
would have no major effect on the
economy or on Federal or State
expenditures.

Paperwork Reduction Act of 1995

This Final rule has no information
collection requirements.

List of Subjects in 42 CFR Part 100

Biologics, Health insurance,
Immunization.

Approved: April 28, 1998.
Claude Earl Fox,

Acting Administrator, Health Resources and
Services Administration.

Accordingly, 42 CFR part 100 is
amended as set forth below:

PART 100—VACCINE INJURY
COMPENSATION

1. The authority citation for 42 CFR
part 100 is revised to read as follows:

Authority: Sec. 215 of the Public Health
Service Act (42 U.S.C. 216); sec. 2115 of the
PHS Act, 100 Stat. 3767, as revised (42 U.S.C.
300aa—15); §100.3, Vaccine Injury Table,
issued under secs. 312 and 313 of Pub. L. 99—
660, 100 Stat. 3779-3782 (42 U.S.C. 300aa—

1 note) and sec. 2114(c) and (e) of the PHS
Act, 100 Stat. 3766 and 107 Stat. 645 (42
U.S.C. 300aa—14(c) and (e); and sec. 904(b) of
Pub. L. 105-34, 111 Stat. 873).

2. Section 100.3(c) is amended by
revising its title, by adding “‘or (3)”" in
the first sentence of paragraph (c)(1)
after the words ““paragraph (c)(2)”, by
revising paragraph (c)(2), and by adding
a new paragraph (c)(3) to read as
follows:

§100.3 Vaccine injury table.

* * * * *

(c) Coverage provisions. * * *

(c)(2) Hepatitis B, Hib, and varicella
vaccines (Items VIII, IX, X, and XI of the
Table) are included in the Table as of
August 6, 1997.

(c)(3) Other new vaccines (Item XII of
the Table) will be included in the Table
as of the effective date of a tax enacted
to provide funds for compensation paid
with respect to such vaccines. An
amendment to this section will be
published in the Federal Register to
announce the effective date of such a
tax.

[FR Doc. 98-12389 Filed 5-8-98; 8:45 am]
BILLING CODE 4160-15-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part O
[GC Docket No. 97-143; FCC 97-332]

Implementation of the Electronic
Freedom of Information Act
Amendments of 1996; Correction

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction.

SUMMARY: The Federal Communications
Commission (FCC) published in the
Federal Register of October 3, 1997, a
document amending its Freedom of
Information Act (FOIA) regulations to
implement the Electronic Freedom of
Information Act Amendments of 1996
(EFOIA). Inadvertently, in §0.461
paragraphs (i)(2) through (i)(5) were
deleted from the rules. This document
restores those rules.

EFFECTIVE DATE: May 11, 1998.

FOR FURTHER INFORMATION CONTACT:
Laurence H. Schecker, Office of General
Counsel, (202) 418-1720.

SUPPLEMENTARY INFORMATION: The FCC
published a document in the Federal
Register of October 3, 1997 (62 FR
51795), amending its FOIA regulations
to conform to the EFOIA. In FR Doc. 97—
26205, published in the Federal
Register of October 3, 1997, in §0.461
paragraphs (i)(2) through (i)(5) were
inadvertently deleted from the
regulations. This correction restores
those rules.

In rule FR Doc. 97-26205 published
on October 3, 1997, (62 FR 51795) make
the following corrections.

1. On page 51797, in the second
column, revise amendatory instruction
7. to read as follows: ““Section 0.461 is
amended by redesignating paragraph (a)
as paragraph (a)(1) and adding
paragraph (a)(2), revising paragraphs



Federal Register/Vol. 63, No. 90/ Monday, May 11, 1998/Rules and Regulations

25779

(d)(1) and (d)(3), paragraph (g)
introductory text, paragraph (g)(3) and
the concluding text of paragraph (g),
redesignating paragraphs (h)(1) through
(h)(5) and (i) as paragraphs (i)(1)
through (i)(5) and (j), revising newly
designated paragraphs (i)(1) and (j),
adding new paragraph (h), and revising
paragraph (k) introductory text and
paragraph (k)(3) to read as follows:”

2. 0On page 51798, in the first column,
second line from the bottom, insert the
designation *‘(1)” after the
designation*‘(i)”” and before the word
“If

3. On page 51798, in the second
column, insert 5 asterisks in a line
following paragraph (i)(1) and
proceeding paragraph (j).

Magalie Roman Salas,

Secretary.

[FR Doc. 98-12411 Filed 5-8-98; 8:45 am]
BILLING CODE 6712-01-M

DEPARTMENT OF ENERGY

48 CFR Part 970
RIN 1991-AB43
Acquisition Regulation: Limitation on

Allowability of Compensation for
Certain Contractor Personnel

AGENCY: Department of Energy.
ACTION: Final rule.

SUMMARY: The Department of Energy
(DOE) amends its Acquisition
Regulation to incorporate the statutory
provisions contained in Section 808 of
the National Defense Authorization Act
for Fiscal Year 1998 (Pub. L. 105-85).
Section 808 establishes a cap on
allowable compensation costs for
certain officers of Department of
Defense and civilian agency contractors
which applies to costs of compensation
incurred after January 1, 1998 for
executive compensation.

DATES: This rule is effective on May 11,
1998.

ADDRESSES: Terrence D. Sheppard,
Office of Policy (HR-51), Office of
Procurement and Assistance Policy,
Department of Energy, 1000
Independence Avenue S.W.,
Washington, D.C. 20585.

FOR FURTHER INFORMATION CONTACT:
Terrence D. Sheppard (202) 586-8193;
e-mail terry.sheppard@hq.doe.gov; fax
(202) 586-0545.

SUPPLEMENTARY INFORMATION:

I. Background

I1. Section by Section Analysis

I1l. Procedural Requirements
A. Review Under Executive Order 12866
B. Review Under Executive Order 12988

C. Review Under the Paperwork Reduction
Act

D. Review Under the National
Environmental Policy Act

E. Review Under Executive Order 12612

F. Review Under Small Business
Regulatory Enforcement Fairness Act of
1996

G. Review Under the Unfunded Mandates
Reform Act of 1995

I. Background

This notice amends the Department of
Energy Acquisition Regulation (DEAR)
based on provisions contained in
Section 808 of the National Defense
Authorization Act for Fiscal Year 1998
(Pub. L. 105-85). Section 808
establishes a cap on allowable
compensation costs for certain officers
of Department of Defense and civilian
agency contractors which applies to
costs of compensation incurred after
January 1, 1998, under covered
contracts entered into before, on, or after
the date of enactment of the Act. Section
808 states that costs of compensation of
senior executives of contractors for a
fiscal year, regardless of the contract
funding source, to the extent that such
compensation exceeds the benchmark
compensation amount determined
applicable for the fiscal year by the
Administrator for Federal Procurement
Policy, are unallowable.

Further, for purposes of section
2324(e)(1)(P) of title 10, United States
Code, and section 306(e)(1)(P) of the
Federal Property and Administrative
Services Act of 1949 (41 U.S.C.
256(e)(1)(P)), the Administrator shall
review commercially available surveys
of executive compensation and, on the
basis of the results of the review,
determine a benchmark compensation
amount to apply for each fiscal year. In
making determinations under this
subsection the Administrator shall
consult with the Director of the Defense
Contract Audit Agency and such other
officials of executive agencies as the
Administrator considers appropriate.

The benchmark compensation amount
applicable for a fiscal year is the median
amount of the compensation provided
for all senior executives of all
benchmark corporations for the most
recent year for which data is available
at the time the determination under
subsection (a) is made.

The term ““compensation”, for a fiscal
year, means the total amount of wages,
salary, bonuses and deferred
compensation for the fiscal year,
whether paid, earned, or otherwise
accruing, as recorded in an employer’s
cost accounting records for the fiscal
year.

The term “‘senior executive”, with
respect to a corporation, means the chief

executive officer of the corporation or
any individual acting in a similar
capacity for the corporation; the four
most highly compensated employees in
management positions of the
corporation other than the chief
executive officer; and in the case of a
corporation that has components which
report directly to the corporate
headquarters, the five most highly
compensated individuals in
management positions at each such
component.

The term ““benchmark corporation”,
with respect to a fiscal year, means a
publicly-owned United States
corporation that has annual sales in
excess of $50,000,000 for the fiscal year.

The term “publicly-owned United
States corporation’ means a corporation
organized under the laws of a State of
the United States, the District of
Columbia, the Commonwealth of Puerto
Rico, or a possession of the United
States and the voting stock of which is
publicly traded.

The term “fiscal year’” means a fiscal
year established by a contractor for
accounting purposes.

11. Section by Section Analysis

1. The authority for Part 970 is
restated.

2. Section 970.3102-2, Compensation
for personnel services, is revised by
adding a new paragraph (g) which
addresses the statutory compensation
limits.

3. Section 970.5204-13(d)(8) is
revised by adding a new paragraph (viii)
which addresses the statutory
compensation limits.

4. Section 970.5204-14(d)(8) is
revised by adding a new paragraph (viii)
which addresses the statutory
compensation limits.

I11. Procedural Requirements
A. Review Under Executive Order 12866

Today’s regulatory action has been
determined not to be a “‘significant
regulatory action” under Executive
Order 12866, ‘“‘Regulatory Planning and
Review,” (58 FR 51735, October 4,
1993). Accordingly, this action was not
subject to review under that Executive
Order by the Office of Information and
Regulatory Affairs of the Office of
Management and Budget (OMB).

B. Review Under Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “‘Civil Justice
Reform,” 61 FR 4729 (February 7, 1996),
imposes on Executive agencies the
general duty to adhere to the following
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requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction. With regard to
the review required by section 3(a),
section 3(b) of Executive Order 12988
specifically requires that Executive
agencies make every reasonable effort to
ensure that the regulation: (1) Clearly
specifies the preemptive effect, if any;
(2) clearly specifies any effect on
existing Federal law or regulation; (3)
provides a clear legal standard for
affected conduct while promoting
simplification and burden reduction: (4)
specifies the retroactive effect, if any; (5)
adequately defines key terms; and (6)
addresses other important issues
affecting clarity and general
draftmenship under any guidelines
issued by the Attorney General. Section
3(c) of Executive Order 12988 requires
Executive agencies to review regulations
in light of applicable standards in
section 3(a) and section 3(b) to
determine whether they are met or it is
unreasonable to meet one or more of
them. The Department of Energy has
completed the required review and
determined that, to the extent permitted
by law, the regulations meet the relevant
standards of Executive Order 12988.

C. Review Under the Paperwork
Reduction Act

No new information or recordkeeping
requirements are imposed by this
rulemaking. Accordingly, no OMB
clearance is required under the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.).

D. Review Under the National
Environmental Policy Act

DOE has concluded that promulgation
of this rule falls into a class of actions
which would not individually or
cumulatively have significant impact on
the human environment, as determined
by DOE’s regulations (10 CFR Part 1021,
Subpart D) implementing the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321 et seq.).
Specifically, this rule is categorically
excluded from NEPA review because
the amendments to the DEAR do not
change the environmental effect of the
rule being amended (categorical
exclusion A5). Therefore, this rule does
not require an environmental impact
statement or environmental assessment
pursuant to NEPA.

E. Review Under Executive Order 12612

Executive Order 12612 (52 FR 41685,
October 30, 1987) requires that
regulations, rules, legislation, and any
other policy actions be reviewed for any
substantial direct effects on States, on
the relationship between the National
Government and the States, or in the
distribution of power and
responsibilities among the various
levels of Government. If there are
sufficient substantial direct effects, then
the Executive Order requires the
preparation of a federalism assessment
to be used in all decisions involved in
promulgating and implementing a
policy action. This rule revises certain
policy and procedural requirements.
States which contract with DOE will be
subject to this rule. However, DOE has
determined that this rule will not have
a substantial direct effect on the
institutional interests or traditional
functions of the States.

F. Review Under Small Business
Regulatory Enforcement Fairness Act of
1996

As required by 5 U.S.C. 801, the
Department of Energy will report to
Congress promulgation of the rule prior
to its effective date. The report will state
that it has been determined that the rule
is not a ““‘major rule” as defined by 5
U.S.C. 804(3).

G. Review Under the Unfunded
Mandates Reform Act of 1995

The Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4) generally
requires a Federal agency to perform a
detailed assessment of costs and
benefits of any rule imposing a Federal
Mandate with costs to State, local or
tribal governments, or to the private
sector, of $100 million or more. This
rulemaking only affects private sector
entities, and the impact is less than
$100 million.

List of Subjects in 48 CFR Part 970

Government procurement.

Issued in Washington, DC on April 22,
1998.

Richard H. Hopf,
Deputy Assistant Secretary for Procurement
and Assistance Management.

For the reasons set out in the
preamble, Chapter 9 of Title 48 of the
Code of Federal Regulations is amended
as set forth below.

PART 970—DOE MANAGEMENT AND
OPERATING CONTRACTS

1. The authority citation for Part 970
continues to read as follows:

Authority: Sec. 161 of the Atomic Energy
Act of 1954 (42. U.S.C. 2201), sec 644 of the
Department of Energy Organization Act,
Public Law 95-91 (42 U.S.C. 7254).

2. Section 970.3102-2 is amended by
adding a new paragraph (q) to read as
follows:

970.3102-2 Compensation for personal
services.
* * * * *

(q) Limitation on allowability of
compensation for certain contractor
personnel. Costs incurred for
compensation of a senior executive in
excess of the benchmark compensation
amount determined applicable for the
contractor fiscal year by the
Administrator, Office of Federal
Procurement Policy, are unallowable.
Allowable costs of executive
compensation shall be determined
pursuant to Federal Acquisition
Regulation 31.205-6(p).

3. Section 970.5204-13 is amended by
adding a new paragraph (d)(8)(viii)
immediately after paragraph (d)(8)(vii)
and before the Note to read as follows:

970.5204-13 Allowable costs and fixed-fee
(management and operating contracts).
* * * * *

()@ * > =

(viii) Compensation of a senior
executive, provided that such
compensation does not exceed the
benchmark compensation amount
determined applicable for the contractor
fiscal year by the Administrator, Office
of Federal Procurement Policy. Costs of
executive compensation shall be
determined pursuant to Federal
Acquisition Regulation 31.205-6(p).

* * * * *

4. Section 970.5204-14 is amended by
adding a new paragraph (d)(8)(viii)
immediately after paragraph (d)(8)(vii)
and before the Note to read as follows:

970.5204-14 Allowable costs and fixed-fee
(support contracts).
* * * * *

()@ > = =*

(viii) Compensation of a senior
executive, provided that such
compensation does not exceed the
benchmark compensation amount
determined applicable for the contractor
fiscal year by the Administrator, Office
of Federal Procurement Policy. Costs of
executive compensation shall be
determined pursuant to Federal
Acquisition Regulation 31.205-6(p).

* * * * *

[FR Doc. 98-12413 Filed 5-8-98; 8:45 am]
BILLING CODE 6450-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 98—ANE-27-AD]
RIN 2120-AA64

Airworthiness Directives; Textron
Lycoming and Teledyne Continental
Motors Reciprocating Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Textron Lycoming and Teledyne
Continental Motors reciprocating
engines that had crankshafts repaired by
Nelson Balancing Service, Repair
Station Certificate No. NB7R820J,
Bedford, Massachusetts. This proposal
would require removal from service of
affected crankshafts, or a visual
inspection, magnetic particle
inspection, and dimensional check of
the crankshaft journals, and, if
necessary, rework or removal from
service of affected crankshafts and
replacement with serviceable parts. This
proposal is prompted by reports of
crankshafts exhibiting heat check
cracking of the nitrided bearing surfaces
which led to crankshaft cracking and
subsequent failure. The actions
specified by the proposed AD are
intended to prevent crankshaft failure
due to cracking, which could result in
an inflight engine failure and possible
forced landing.

DATES: Comments must be received by
June 10, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 98—ANE—
27-AD, 12 New England Executive Park,
Burlington, MA 01803-5299. Comments
may also be sent via the Internet using

the following address: ““9-ad-
engineprop@faa.dot.gov’”’. Comments
sent via the Internet must contain the
docket number in the subject line.
Comments may be inspected at this
location between 8:00 a.m. and 4:30
p.m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Rocco Viselli, Aerospace Engineer
(assigned to Textron Lycoming), New
York Aircraft Certification Office, FAA,
Engine and Propeller Directorate, 10
Fifth St., 3rd Floor, Valley Stream, NY
11581-1200; telephone (516) 256—-7531,
fax (516) 568—2716; or Jerry Robinette,
Aerospace Engineer (assigned to
Teledyne Continental Motors), Atlanta
Aircraft Certification Office, FAA, Small
Airplane Directorate, 1895 Phoenix
Boulevard, One Crown Center, Suite
450, Atlanta, GA 30349; telephone (770)
703-6096, fax (770) 703-6097.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 98—-ANE-27—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, New England Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 98—ANE-27-AD, 12 New
England Executive Park, Burlington, MA
01803-5299.

Discussion

The Federal Aviation Administration
(FAA) has received reports of
crankshafts installed in certain Textron
Lycoming and Teledyne Continental
Motors (TCM) reciprocating engines
cracking after repair by Nelson
Balancing Service, Repair Stations
Certificate No. NB7R820J, Bedford,
Massachusetts. The investigation
revealed that the crankshafts exhibit
heat check cracking of the nitrided
bearing surfaces. The cracking of the
nitride surface is believed to be due to
improper grinding procedures. Grinding
occurred as part of the engine overhaul
process. Improper grinding can result in
overheating the crankshaft, which, in
turn, results in cracking of the nitride
surface. If the crankshaft is returned to
service with the nitride surface cracked,
the crankshaft will fail. The cracks
occur in the forward and/or aft fillet of
the main bearing journals and/or
crankpin journals. The time to failure
depends on the severity of the cracking
but the crankshaft will not complete the
overhaul cycle. There have been 28
cases of crankshafts installed on certain
Textron Lycoming reciprocating engines
that have been classified as cracked, 3
broken, and 2 later rejected by Nelson
Balancing Service; and 3 reports of
crankshaft failure and 7 cases of
crankshafts being rejected when
reinspected, due to heat check cracking,
on certain TCM engines. This condition,
if not corrected, could result in
crankshaft failure due to cracking,
which could result in an inflight engine
failure and possible forced landing.

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require removal from service of affected
crankshafts, or a visual inspection,
magnetic particle inspection, and
dimensional check of the crankshaft
journals, and, if necessary, rework or
removal from service of affected
crankshafts and replacement with
serviceable parts.
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There are approximately 250,000
engines of the designs listed in the
applicability section of this AD in the
worldwide fleet. The FAA estimates that
200,000 of those engines are installed on
aircraft of U. S. registry. Of these it is
estimated that 30% or 60,000 engines
will have had an overhaul in the time
frame of interest; however, only 291
would be required to take compliance
action. Of this 60,000 it is estimated that
10,000 will require removal of the
propeller spinner to determine
applicability of the AD. The cost
associated with the spinner removal/
replacement is estimated to be $60 per
work hour average labor rate times one
hour. It will take approximately 90 work
hours per engine to accomplish the
proposed action and the average labor
rate is $60 per work hour. Required
parts would cost $115 per engine for
gaskets, seals, etc. In addition, it is
estimated that half of the 291 affected
engines can be reworked at a cost of
$1,800 per engine and that the other half
of the 291 affected engines will be
rejected, plus purchasing another
crankshaft which will cost $4,000 per
engine. Based on these figures, the total
cost impact of the proposed AD on U.S.
operators is estimated to be $3,048,765.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,

in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Textron Lycoming and Teledyne Continental
Motors: Docket No. 98—ANE-27-AD.

Applicability: Textron Lycoming (LYC) O—
235, 0-235-C1, —-235-C2C, 0-235-L2C, O-
235-N2C, 0-290, 0-290-D2, 0-320, O-320—
A, 0-320-A1A, 0O-320-A2B, 0-320-B2B, O-
320-B2C, 0-320-D2J, 0-320-D3G, 0-320-
E2A, O-320-E2D, O-320-E2G, O-320-E3D,
—320-H2AD, 0-360, O-360-A1A, O-360-
A1D, O-360-A3A, 0-360-A4A, 0-360-A4K,
0-360-B1B, 10-360—-F1A6, AEIO-320-E1B,
HI0-360-C1A, 10-320, I0-320-B1A, I0-
360, I0-360-A1A, 10-360-A1B6, 10-360—
B1E, 10-360-C, 10-360-CIC, 10-360-C1C6,
10-360-C1D6, 10-360-D, O-540-A1B5, O-
540-A1D5, O-540-R2AD, 10-540, I0-540—
C4B5, 10-540-S1A5, TIO-540-A2, LIO-320-
C1A, LIO-360-C1E6, and O-720
reciprocating engines; and Teledyne
Continental Motors (TCM) A-65, A65-3,
A65-8, A75, A75-8, C75-12, C85, C85-8,
C85-12, C90-8FJ, C90-12, O-200, O-200-A,
0-300, O-300-D, 10-360-C, E-185-4, E-
225-8, 0-470, 0-470—K, O-470-L, O-470-R,
0-470-11, 10-470, 10-470-N, 10-470-S,
10-520, 10-520-D, GTSIO-520, and TSIO-
520-VB reciprocating engines, with installed
crankshafts repaired by Nelson Balancing
Service, Bedford, Massachusetts, Repair
Station Certificate No. NB7R820J, between
February 1, 1995, and December 31, 1997,
inclusive, as listed (by work order (W/0)) in
Table 1 of this AD.

TABLE 1
Engine Model W/O Date Engine SER#

RS PSERR AEIO-320-E1B 1134 2/17/96 | L-5653-55A
HIO-360-C1A 1155 2/7/96 | L-12126-51A
10-320 1141 1/17/96
10-320-B1A 1525 11/14/97
10-360 1314 12/17/96
10-360 IN6137 8/7/197
10-360-A1A 1230 6/10/96 | L-474-51
10-360-A1A 1289 10/23/96 | L-4085-5174
10-360-A1A 1415b 5/23/97 | RL-3920-51A
10-360-A1B6 1463 7/31/97
10-360-B1E 1312 12/12/96 | L-4453-51A
10-360-C 1146 1/23/96 | R-51448-9-C
10-360-C1C 1336 2/10/97
10-360-C1C 1518 12/9/97
10-360-C1C6 1530 11/25/97
10-360-C1C6 1537 12/9/97 | L-19294-51A
10-360-C1D6 1286 4/28/97
10-360-D 1540 12/2/97
10-360-F1A6 1176 3/7/96 | L-27423-36A
10-540 1014 2/8/95
10-540 1056 6/13/95
10-540 1302 12/5/96
10-540-C4B5 1313 12/17/96 | L-19547-48
10-540-S1A5 1513 10/27/97 | L-19597—-48A
IVO-435-G1A 1271
LIO-320-C1A 1158 2/8/96
LIO-360-C1E6 1280 10/7/96
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TABLE 1—Continued

Model W/O Date Engine SER#
LIO-360-C1E6 1281 10/9/96
0-235 1013 2/21/95
0-235 1051 6/2/95
0-235 1054 6/9/95
0-235 1057 6/14/95 | L-9041-15
0-235 1058 6/29/95
0-235 1060 6/30/95
0-235 1069 8/10/95
0-235 1110 2/20/96
0-235 1145 1/23/96
0-235 1151 1/25/96
0-235 1160 2/9/96 | RL—24636-15
0-235 1305 12/5/96 | L-22542-15
0-235 1329 2/11/97
0-235 1332 2/11/97
0-235 1481 9/2/97
0-235-C1 1089 10/8/95 | L-6475-15
0-235-C1 1188 4/2/96 | L-7143-15
0-235-C1 1335 3/12/97 | L-5569-15
0-235-C1 1367 3/24/97
0-235-C2C 1019 2/24/95 | L-12284-15
0-235-C2C 1040 5/8/95
0-235-C2C 1105 12/1/95 | L-12273-15
0-235-L2C 1030 4/6/95 | L-14545-15
0-235-L2C 1036 4/24/95
0-235-L2C 1037 4/24/95 | L-23012-15
0-235-L2C 1050 6/2/95 | L-15542-15
0-235-L2C 1062 7/5/95 | L-18306-15
0-235-L2C 1067 8/8/95
0-235-L2C 1070 8/10/95 | L-16005-15
0-235-L2C 1095 11/14/95 | RL-023227-15
0-235-L2C 1101 11/4/95 | L-15300-15
0-235-L2C 1102 11/15/95 | L-20183-15
0-235-L2C 1162 2/14/96 | L-16114-15
0-235-L2C 1179 3/11/96 | L-21215-15
0-235-L2C 1219 5/16/96 | L-21215-15
0-235-L2C 1251 8/22/96
0-235-L2C 1285 10/19/96
0-235-L2C 1365 3/24/97
0-235-L2C 1400 4/28/97
0-235-L2C 1414 8/5/97
0-235-L2C 1417 12/5/97
0-235-L2C 1433 6/26/97 | L-17074-15
0-235-L2C 1435 6/9/97
0-235-L2C 1504 10/31/97
0-235-L2C 1508 11/18/97
0-235-L2C 1524 11/12/97
0-235-L2C 1536 11/24/97
0-235-L2C 2010 11/19/97
0-235-N2C 1511 10/29/97 | L-23857-15
0-290 1257 9/4/96
0-290 1326 3/26/97
0-290-D2 1082 9/26/95 | L-6019-21
0-320 1018 2/22/95
0-320 1024 3/17/95
0-320 1038 5/3/95 | L—-39272-27A
0-320 1045 5/24/95
0-320 1084 9/28/95
0-320 1116 1/8/96
0-320 1125 1/8/96
0-320 1169 2/28/96
0-320 1175 3/7/96
0-320 1184 3/28/96
0-320 1189 8/27/96
0-320 1202 4/30/96
0-320 1212 5/10/96
0-320 1283 10/17/96
0-320 1316 12/21/96
0-320 1340 2/25/97 | L-24367
0-320 1347 2/18/97
0-320 1360 3/10/97
0-320 1361 3/10/97
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TABLE 1—Continued

Model W/O Date Engine SER#
0-320 1436 5/29/97
0-320 1468 8/14/97
0-320 1474 8/22/97 | L-13130-39A
0-320 1477 9/13/97
0-320 1477 9/13/97
0-320 1507
0-320 1519 11/21/97
0-320 1546 12/7/97
0-320 1171 3/1/96
0-320-A 1192 4/13/96
0-320-A 1194 4/13/96
0-320-A 1196 4/13/96
0-320-A1A 1244 8/13/96 | L-5270-27
0-320-A2B 1081 9/22/95
0-320-A2B 1461 9/9/97 | L-12626-27
0-320-B2B 1452 7/10/97 | L-2977-39
0-320-B2C 1315 12/17/96
0-320-D2J 1172 3/4/96 | L-13039-39A
0-320-D2J 1173 3/7/96 | L—-123412-39A
0-320-D2J 1253 9/4/96
0-320-D2J 1534 11/25/97
0-320-D2J 1539 12/3/97
0-320-D3G 1077 9/17/95
0-320-D3G 1114 1/8/96 | L-10983-39A
0-320-D3G 1354 2/25/97
0-320-D3G 1370 3/26/97 | H45247
0-320-D3G 1544 12/3/97
0O-320-E2A 1103 11/10/95 | L-26363-27A
0O-320-E2A 1191 4/13/96 | L-19377-27A
0-320-E2A 1317 12/21/96 | L-15219-27A
0-320-E2A 1439 6/9/97 | L-38003-55A
0-320-E2D 1068 8/10/95 | L-35528-27A
0-320-E2D 1078 9/17/95
0-320-E2D 1177 3/9/96 | L-44732-27A
0-320-E2D 1181 3/14/96
0-320-E2D 1241 8/9/96 | L-42691-27A
0-320-E2D 1245 8/13/96 | L-40483-27A
0O-320-E2D 1260 9/9/96 | L-15300-15
0-320-E2D 1343 2/17/97
0-320-E2D 1346 3/2/97 | L-44320-27A
0-320-E2D 1385 4/16/97
0-320-E2D 1458 7/18/97
0-320-E2D 1533 11/25/97
0-320-E2D 1549 12/12/97
0-320-E2G 1338 3/10/97 | L-38264-27A
0-320-E3D 1034 4/18/95 | L-29668-27A
0O-320-E3D 1074 8/24/95 | L-29495-27A
0-320-E3D 1431 6/9/97 | L-33770-27A
0O-320-E3D 1444 6/13/97
0-320-E3D 1500 10/7/97 | L-33841-27A
0-320-H2AD 1322 1/22/97 | L-1530-78T
0-360 1025 3/17/95
0-360 1157 2/7/96
0-360 1199 4/18/96
0-360 1362 3/10/97
0-360 1386 4/17/97
0-360 1394 5/6/97
0-360 1528 11/19/97
O-360-Al1A 1170 2/28/96 | L-20677-36A
0-360-A1A 1214 5/14/96 | L-20190-36A
O-360-Al1A 1239 8/5/96
0-360-A1D 1411 5/5/97
O-360-A3A 1531 11/25/97
0-360-A4A 1270 9/27/96 | L-14008-36A
O-360-A4A 1464 7/30/97 | L-24796-36A
0-360-A4A 1486 9/6/97
0O-360-A4A 1529 11/25/7
0-360-A4K 1166 2/22/96 | L-26455-36A
0-360-B1B 1262 9/9/96 | L-5261-51A
0-540-A1B5 1129 12/29/95
0O-540-A1B5 1132 1/9/96 | L-1165-40
0-540-A1D5 1462 7/28/97 | L-5661-40
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TABLE 1—Continued

Model W/O Date Engine SER#
0-720 1510 10/26/97
TIO-540-A2 1064 7/13/95
TIO-540-A2 1111 1/10/96
TI0O-540-R2AD 1106 11/27/95 | L-5949-61A
A-65 1152 1/25/96
A-65 1154 2/7/96 | 7187
A-65 1183 2/22/96
A-65 1185 3/28/96
A-65 1233 6/23/96
A-65 1290 10/29/96
A-65 1296 11/14/96 | 4933868
A-65 1299 11/19/96
A-65 1325 3/26/97
A-65 1326 3/26/97
A-65 1376 4/29/97
A-65 1438 6/17/97 | 5890178
A-65-3 1243 8/13/96 | 324993
A-65-8 1541 12/2/97
AB5-8 1276 10/5/96 | 5762568
A75 1156 2/7/96 | 5321868
A75 1255 9/3/96
A75 1256 9/4/96
A75-8 1275 10/5/96 | 5162868
C75-12F 1293 11/4/96 | 3316-6-12
C85 1088 10/4/95
C85 1092 10/18/95
C-85 1198 4/17/96 | 29652-7-8
C-85 1297 11/14/96
C-85 1352 3/10/97
C-85 1381 4/28/97
C-85 1391 4/19/97
C-85 1392 4/19/97
C-85 1484 9/4/97 | 28487-6-12
C-85-8FJ 1139 1/17/96 | 29845-7-8
C-85-8FJ 1420 5/12/97 | 29465-7-8
C-85-12 1031 4/6/95
C-85-12 1182 3/18/96 | 21596-6-12
C-85-12 1217 5/15/96
C-85-12 1265 9/12/96 | 14657
C-85-12 1298 11/14/96 | 23610-6-12
C-90-8F 1471 9/6/97 | 42838-1-8
C-90-12 1279 10/7/96 | 44747-6-12
E-185-4 1124 1/16/96 | 25700D-1-9
E-225-8 1505 10/28/97 | 35477-D-9-8-P
GTSIO-520 1208 5/7/96 | 210114-70H
10-360-C 1126 12/28/95 | F-51439-9-C
10-470 1028 3/23/95 | 87329-R
10-470-N 1421 5/13/97 | 95271-1-N
10-470-S 1331 3/11/97 | 102412—-2-S—I
10-520 1174 3/4/96
10-520-D 1167 2/22/96
0-200 1033 4/18/95
0-200 1043 5/12/95
0-200 1049 6/2/95
0-200 1076 9/11/95 | 214668-27A
0-200 1104 11/21/95 | 213830-71A
0-200 1131 1/5/96
0-200 1142 1/18/96 | 265349-R
0-200 1147 1/23/96
0-200 1190 4/13/96
0-200 1193 4/13/96
0-200 1195 4/13/96
0-200 1197 4/17/96
0-200 1213 5/13/96
0-200 1261 9/9/96
0-200 1303 12/5/96
0-200 1321 2/7/97 | 28115
0-200 1324 2/6/97
0-200 1344 3/2/97
0-200 1393 5/5/97
0-200 1413 5/7/97 | 61001-5-4
0-200 1430 5/23/97
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TABLE 1—Continued

Engine Model W/O Date Engine SER#
0-200 1437 6/17/97 | 255759A-48
0-200 1488 9/7/97
0-200 1506 11/18/97
0-200 1522 11/11/97
0-200-A 1052 6/21/95 | 254150-A-48
0-200-A 1085 9/29/95
0-200-A 1120 12/29/95 | 253971
0-200-A 1161 2/9/96 | 24R-469
0-200-A 1215 5/15/96
0-200-A 1240 8/5/96 | 69589-8-A
0-200-A 1254 9/3/96 | 6105-71-A-R
0-200-A 1264 9/12/96
0-200-A 1356 3/10/97
0-300 1027 3/20/95
0-300 1042 5/12/95 | 34012-D-6-D
0-300 1083 9/26/95
0-300 1096 10/23/95 | 464481
0-300 1137 1/17/96
0-300 1259 9/4/96
0-300 1387 4/22/97
0-300 1397 4/26/97 | 5928-9A
0-300 1403 4/28/97
0-300 1423 6/9/97 | 3834D8Z
0-300 1555 1/13/98
0-300-A 1446 6/27/97
0-300-D 1022 3/17/95 | 35110-D-6-D
0-300-D 1079 9/17/95 | 24276-D-0-D
0-300-D 1487 9/6/97
0-300-D 1543 12/3/97
0-470 1046 6/1/95
0-470 1383 4/4/97
0-470-11 1017 2/22/95
0-470-11 1491 10/19/97
0-470-11 1492 10/19/97
0-470-11 1493 10/19/97
0-470-11 1494 10/19/97
O-470-F 1236 7/25/96 | 76956—-4—F
0-470-K 1087 10/3/95 | 47172-6-K
0-470-L 1128 1/10/96 | 68681-8-L
O-470-L 1359 5/19/97 | 68245-8-L
0-470-L 1399 4/28/97
0-470-R 1016 2/10/95 | 133087-6-R
0-470-R 1086 10/3/95
0-470-R 1165 2/22/96
0-470-R 1178 3/10/96
0-470-R 1201 6/2/96 | 83164-1-R
0-470-R 1319 1/6/97 | 459408
TSIO-520-VB 1055 6/9/95

Note 1: Blank spaces indicate unknown
data. Where the engine serial no. is blank in
this table, it is either unknown or the
crankshaft may not be installed in an engine.

Note 2: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (c)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the

request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent crankshaft failure due to
cracking, which could result in an inflight
engine failure and possible forced landing,
accomplish the following:

(a) Within 10 hours time in service after
the effective date of this AD, determine if this
AD applies, as follows:

(1) Determine if any repair was conducted
on the engine that required crankshaft
removal during the February 1, 1995, to
December 31, 1997, time frame; if the engine
was not disassembled for crankshaft removal
and repair in this time frame, no further
action is required.

(2) If the engine and crankshaft was
repaired during this time frame, determine
from the maintenance records (engine log

book), and Table 1 of this AD if the
crankshaft was repaired by Nelson Balancing
Service, Repair Station Certificate No.
NB7R820J, Bedford, Massachusetts. The
maintenance records should contain the
Return to Service (Yellow) tag for the
crankshaft that will identify the company
performing the repair. Also the work order
number contained in Table 1 of this AD was
etched on the crankshaft propeller flange,
adjacent to the closest connecting rod
journal. Because some etched numbers will
be difficult to see, if necessary, use a 10X
magnifying glass with an appropriate light
source to view the work order number. In
addition, the propeller spinner, if installed,
will have to be removed in order to see this.

(3) A person with a private pilot or higher
rated certificate may make the determination
of applicability of this AD provided the
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propeller spinner does not have to be
removed.

(4) If it cannot be determined who repaired
the crankshaft, compliance with this AD is
required.

(b) Within 10 hours time in service after
the effective date of this AD, accomplish the
following:

(1) Perform a visual inspection as defined
in paragraph (b)(2) of this AD, magnetic
particle inspection, and a dimensional check
of the crankshaft journals, or remove from
service affected crankshafts and replace with
serviceable parts.

(2) For the purpose of this AD, a visual
inspection of the crankshaft is defined as the
inspection of all surfaces of the crankshaft for
cracks which include heat check cracking of
the nitrided bearing surfaces, cracking in the
main or aft fillet of the main bearing journal
and crankpin journal, including checking the
bearing surfaces for scoring, galling,
corrosion, or pitting.

Note 3: Further guidance on all inspection
and acceptance criteria is contained in
applicable TCM or LYC Overhaul or
Maintenance Manuals, or other FAA-
approved data.

(3) Replace any crankshaft that fails the
visual inspection, magnetic particle
inspection, or the dimensional check with a
serviceable crankshaft, unless the crankshaft
can be reworked to bring it in compliance
with:

(i) All the overhaul requirements of the
appropriate TCM or LYC Overhaul/
Maintenance Manuals; or

(ii) All of the FAA-approved requirements
for any repair station which currently has
approval for limits other than those in the
appropriate TCM or LYC Overhaul/
Maintenance Manuals.

(4) For the purpose of this AD, a
serviceable crankshaft is one which meets the
requirements of paragraph (b)(3)(i) or
(b)(3)(ii) of this AD.

Note 4: Crankshafts removed from TCM
engine models 10-360, 10-520, and TSIO-
520 series engines are also subject to
compliance with AD 97-26-17.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, New York
(LYC) or Atlanta (TCM) Aircraft Certification
Offices. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
New York or Atlanta Aircraft Certification
Offices.

Note 5: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Atlanta
Aircraft Certification or New York Aircraft
Certification Office, as applicable.

(d) Special flight permits may be issued in
accordance with §§821.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the aircraft to a
location where the requirements of this AD
can be accomplished.

Issued in Burlington, Massachusetts, on
May 1, 1998.

Thomas A. Boudreau,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 98-12353 Filed 5-8-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-CE-128-AD]

RIN 2120-AA64

Airworthiness Directives; Stemme

GmbH & Co. KG Model S10-V
Sailplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain
Stemme GmbH & Co. KG (Stemme)
Model S10-V sailplanes. The proposed
action would require replacing the
propeller blade suspension forks with
parts of improved design. The proposed
AD is the result of mandatory
continuing airworthiness information
(MCAI) issued by the airworthiness
authority for Germany. The actions
specified by the proposed AD are
intended to prevent propeller
suspension fork failure caused by design
deficiency, which, if not corrected,
could result in loss of a propeller blade
and loss of sailplane controllability.

DATES: Comments must be received on
or before June 15, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 97-CE-128-
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from
Stemme GmbH & Co. KG, Gustav-Meyer-
Allee 25, D-13355 Berlin, Federal
Republic of Germany. This information
also may be examined at the Rules
Docket at the address above.
FOR FURTHER INFORMATION CONTACT: Mr.
Mike Kiesov, Aerospace Engineer, Small
Airplane Directorate, Aircraft
Certification Service, FAA, 1201
Walnut, suite 900, Kansas City, Missouri

64106; telephone: (816) 426-6934;
facsimile: (816) 426-2169.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire.

Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
above. All communications received on
or before the closing date for comments,
specified above, will be considered
before taking action on the proposed
rule. The proposals contained in this
notice may be changed in light of the
comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 97-CE-128-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 97-CE-128-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

The Luftfahrt-Bundesamt (LBA),
which is the airworthiness authority for
Germany, recently notified the FAA that
an unsafe condition may exist on certain
Stemme S10-V sailplanes. The LBA
reports one incident of a failure of the
propeller blade suspension fork during
flight, which caused loss of sailplane
controllability. Investigation of this
incident revealed that the thread end
groove area of the propeller blade
suspension fork does not have an
adequate design. This inadequate design
causes fatigue of the propeller blade
suspension fork to the point of failure.

This condition, if not corrected, could
result in loss of the propeller blade
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during flight and possible loss of
sailplane controllability.

Relevant Service Information

Stemme has issued Service Bulletin
No. A31-10-020, Am-index: 02.a, dated
October 7, 1996, which specifies
procedures for replacing the propeller
blade suspension fork, part number (P/
N) 10AP-V08, distance ring, P/N 10AP—
V05, and nut, P/N 10AP-V06, with a
new propeller blade suspension fork of
improved design, P/N A09-10AP-V08,
a new distance ring of improved design,
P/N A09-10AP-05, and a new nut of
improved design, P/N A09-10AP-V06.

The LBA classified this service
bulletin as mandatory and issued
German AD 95-177/2, dated January 30,
1997, in order to assure the continued
airworthiness of these sailplanes in
Germany.

The FAA’s Determination

This sailplane model is manufactured
in Germany and is type certificated for
operation in the United States under the
provisions of § 21.29 of the Federal
Aviation Regulations (14 CFR 21.29)
and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the LBA has kept the FAA informed of
the situation described above.

The FAA has examined the findings
of the LBA, reviewed all available
information, including the service
information referenced above, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Stemme Model S10-V
sailplanes of the same type design
registered in the United States, the
proposed AD would require replacing
the propeller blade suspension fork,
distance ring, and nut with parts of
improved design. Accomplishment of
the proposed installation would be in
accordance with Stemme GmbH & Co.
KG Service Bulletin No. A31-10-020,
Am-index: 02.a, dated October 7, 1996.

Cost Impact

The FAA estimates that 7 sailplanes
in the U.S. registry would be affected by
the proposed AD, that it would take 6
hours per sailplane to accomplish the
proposed action, and that the average
labor rate is approximately $60 an hour.
Parts cost approximately $930 per
sailplane. Based on these figures, the

total cost impact of the proposed AD on
U.S. operators is estimated to be $9,030.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Stemme GmbH & Co. KG: Docket No. 97-CE—
128—-AD.

Applicability: Model S10-V sailplanes
(serial numbers (S/N) 14—002 through 14—
026, and converted sailplanes S/N 4-003M
through 14-036M), certificated in any
category.

Note 1: This AD applies to each sailplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For

sailplanes that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required upon the
accumulation of 100 hours total time-in-
service (TIS) on the sailplane propeller or
within the next 10 hours TIS after the
effective date of this AD, whichever occurs
later, unless already accomplished.

To prevent propeller suspension fork
failure caused by design deficiency, which, if
not corrected, could result in loss of a
propeller blade and loss of sailplane
controllability, accomplish the following:

(a) Replace the propeller blade suspension
fork, part number (P/N) 10AP-V08 (or an
FAA-approved equivalent P/N), with new P/
N A09-10AP-V08 (or an FAA-approved
equivalent P/N), distance ring, P/N 10AP-
V05 (or an FAA-approved equivalent P/N),
with new P/N A09-10AP-VO05 (or an FAA-
approved equivalent P/N), and nut, P/N
10AP-V06 (or an FAA-approved equivalent
P/N), with new P/N A09-10AP-V06 (or an
FAA-approved equivalent part number) in
accordance with Stemme GmbH & Co. KG
Service Bulletin No. A31-10-020, Am-index:
02.a, dated October 7, 1996.

(b) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the sailplane
to a location where the requirements of this
AD can be accomplished.

(c) An alternative method of compliance or
adjustment of the compliance times that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, FAA, 1201 Walnut, suite 900,
Kansas City, Missouri 64106. The request
shall be forwarded through an appropriate
FAA Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(d) Questions or technical information
related to pages 3 and 4 of Stemme GmbH &
Co. KG Service Bulletin, Modification v.p.
propeller/failure blade suspension, No. A31-
10-020, Am-index: 02.a, dated October 7,
1996, should be directed to Stemme GmbH
& Co. KG, Gustav-Meyer-Allee 25, D-13355
Berlin, Federal Republic of Germany. This
service information may be examined at the
FAA, Central Region, Office of the Regional
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

Note 3: The subject of this AD is addressed
in German AD 95-177/2, dated January 30,
1997.
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Issued in Kansas City, Missouri, on May 4,
1998.

Marvin R. Nuss,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 98-12383 Filed 5-8-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 165
[Docket No. 98N-0294]

Beverages: Bottled Water; Companion
Document to Direct Final Rule

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
amend its regulations to lift the stay of
the effective date for the allowable
levels in the bottled water quality
standard for nine chemical
contaminants, i.e., antimony, beryllium,
cyanide, nickel, thallium, diquat,
endothall, glyphosate, and 2,3,7,8-TCDD
(dioxin), that was imposed in a final
rule published on March 26, 1996. By
lifting the stay of the effective date,
bottled water manufacturers will be
required to monitor source waters and
finished bottled water products at least
once a year for these nine chemical
contaminants under the current good
manufacturing practice (CGMP)
regulations for bottled water. FDA is
required to issue monitoring
requirements for the nine chemical
contaminants under the Safe Drinking
Water Act Amendments of 1996 (SDWA
Amendments). This proposed rule is a
companion to the direct final rule
published elsewhere in this issue of the
Federal Register.

DATES: Submit written comments by
July 27, 1998. See section VIII. of this
document for the proposed effective
date of a final rule based on this
document.

ADDRESSES: Submit written comments
on the companion proposed rule to the
Dockets Management Branch (HFA-
305), Food and Drug Administration,
12420 Parklawn Dr., rm. 1-23,
Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Henry Kim, Center for Food Safety and
Applied Nutrition (HFS-306), Food and
Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-260-0631.

SUPPLEMENTARY INFORMATION:

I. Background

This proposed rule is a companion to
the direct final rule published in the
final rules section of this issue of the
Federal Register. The companion
proposed rule and the direct final rule
are substantively identical. This
companion proposed rule will provide
the procedural framework to finalize the
rule in the event the direct final rule
receives significant adverse comment
and is withdrawn. The comment period
for the companion proposed rule runs
concurrently with the comment period
of the direct final rule. Any comments
received under the companion proposed
rule will be treated as comments
regarding the direct final rule. FDA is
publishing the direct final rule because
the agency anticipates that it will
receive no significant adverse comment.
A detailed discussion of this rule is set
forth in section Il of the direct final rule.
If no significant adverse comment is
received in response to the direct final
rule, no further action will be taken
related to this proposed rule. Instead,
FDA will publish a confirmation notice
no later than August 6, 1998. FDA
intends the direct final rule to become
effective 180 days after publication of
the confirmation notice. If FDA receives
significant adverse comment, the agency
will withdraw the direct final rule. FDA
will proceed to respond to all of the
comments received regarding the rule,
and, if appropriate, the rule will be
finalized under this companion
proposed rule using notice-and-
comment procedure. The comment
period for this companion proposed rule
runs concurrently with the comment
period for the direct final rule. Any
comments received under this
companion proposed rule will also be
considered as comments regarding the
direct final rule.

Before the enactment of the SDWA
Amendments on August 6, 1996, section
410 of the Federal Food, Drug, and
Cosmetic Act (the act) (21 U.S.C. 349)
required that, whenever the
Environmental Protection Agency (EPA)
prescribed interim or revised National
Primary Drinking Water Regulations
(NPDWR’s) under section 1412 of the
Public Health Service Act SDWA (42
U.S.C. 300f through 300j—9)), FDA
consult with EPA and either amend its
regulations for bottled drinking water in
§165.110 (21 CFR 165.110) or publish
in the Federal Register its reasons for
not making such amendments.

In accordance with section 410 of the
act, FDA published in the Federal
Register of March 26, 1996 (61 FR
13258), a final rule (hereinafter “the
March 1996 final rule””) that amended

the quality standard for bottled water by
establishing or revising the allowable
levels for 5 inorganic chemicals (I0C’s)
and 17 synthetic organic chemicals
(SOC'’s), including 3 synthetic volatile
organic chemicals (VOC'’s), 9 pesticide
chemicals, and 5 nonpesticide
chemicals. This action was in response
to EPA’s issuance of NPDWR'’s
consisting of maximum contaminant
levels (MCL’s) for the same 5 IOC’s and
17 SOC'’s in public drinking water (57
FR 31776; July 17, 1992).

However, in the March 1996 final
rule, FDA stayed the effective date for
the allowable levels for the five 10C’s
(antimony, beryllium, cyanide, nickel,
and thallium) and four of the SOC'’s
(diquat, endothall, glyphosate, and
dioxin). This action was in response to
bottled water industry comments
(responding to the August 4, 1993
proposal (58 FR 41612)) which asserted
that additional monitoring for these
nine chemicals required under the
bottled water CGMP regulations would
pose an undue economic burden on
bottlers. If the agency had not stayed the
effective date for the allowable levels,
the bottled water CGMP regulations
under 21 CFR part 129 (part 129) would
have been in effect for these nine
chemical contaminants. The bottle
water CGMP regulations require a
minimum yearly monitoring of source
water and finished bottled water
products for chemical contaminants for
which allowable levels have been
established in the bottled water quality
standard. The comments requested that
FDA adopt reduced frequency
monitoring requirements for chemical
contaminants that are not likely to be
present in the source water for bottling
or in the finished bottled water
products. The comments submitted data
that supported the request that FDA
reconsider the current monitoring
frequency requirements for chemical
contaminants in the bottled water
CGMP regulations.

Based on the information submitted
by the comments, FDA stated in the
March 1996 final rule (61 FR 13258 at
13261) that the matter of reduced
frequency of monitoring (less frequently
than once per year) requirements for
chemical contaminants that are not
likely to be found in bottled water
merited consideration by the agency.
FDA also stated, however, that any
revision of the monitoring requirements
for chemical contaminants in bottled
water would require an amendment of
the bottled water CGMP regulations in
part 129. FDA stated that it intended to
initiate, considering its resources and
competing priorities, a separate
rulemaking to address the issue of
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circumstances in which reduced
frequency of monitoring requirements
for chemical contaminants in bottled
water products may be appropriate.

Therefore, FDA stayed the effective
date for the nine chemical contaminants
pending completion of a rulemaking to
address the issue of reduced frequency
monitoring for chemical contaminants
in bottled water. Although the effect of
the stay does not require bottled water
manufacturers to monitor source waters
and finished bottled water products
annually for the nine chemical
contaminants, FDA advised water
bottlers to ensure through appropriate
manufacturing techniques and sufficient
quality control procedures that their
bottled water products are safe with
respect to levels of these nine chemical
contaminants.

I1. Additional Information

For additional information see the
corresponding direct final rule
published elsewhere in this issue of the
Federal Register. All persons who wish
to submit comments should review the
detailed rationale for these amendments
set out in the preamble discussion of the
direct final rule.

A significant adverse comment is one
that explains why the rule would be
inappropriate, including challenges to
the rule’s underlying premise or
approach, or would be ineffective or
unacceptable without a change. A
comment recommending a rule change
in addition to the rule will not be
considered a significant adverse
comment, unless the comment states
why this rule would be ineffective
without the additional change. In
addition, if a significant adverse
comment applies to part of a rule and
that part can be severed from the
remainder of the rule, FDA may adopt
as final those parts of the rule that are
not the subject of a significant adverse
comment.

I11. Proposal to Lift the Stay

Subsequent to the March 1996 final
rule, on August 6, 1996, the SDWA
Amendments was enacted. Section 305
of the SDWA Amendments requires
that, for contaminants covered by a
standard of quality regulation issued by
FDA before the enactment of the SDWA
Amendments for which an effective date
had not been established, FDA issue
monitoring requirements for such
contaminants (e.g., the nine chemical
contaminants: Antimony, beryllium,
cyanide, nickel, thallium, diquat,
endothall, glyphosate, and dioxin) not
later than 2 years after the date of
enactment of the SDWA Amendments.
Under this mandate, FDA is required to

issue monitoring requirements for the
nine chemical contaminants for which it
stayed the effective date in the March
1996 final rule by August 6, 1998, with
an effective date of February 6, 1999. If
FDA does not meet this statutory time
period, the NPDWR’s for the nine
chemical contaminants become
applicable to bottled water.

FDA is proposing to lift the stay of the
effective date for the allowable levels for
the nine chemical contaminants
(antimony, beryllium, cyanide, nickel,
thallium, diquat, endothall, glyphosate,
and dioxin) for the following reasons:
First, the agency’s CGMP regulations for
bottled water, which require that source
waters and finished bottled water
products be tested for these nine
contaminants at least once a year, are
protective of the public health. The
agency considers at least annual testing,
as set forth in its CGMP regulations in
part 129, to be of sufficient frequency,
absent circumstances that may warrant
more frequent testing, to ensure that
bottled water has been prepared,
packed, or held under sanitary
conditions. Second, Congress mandated,
under the SDWA Amendments, that the
agency issue monitoring requirements
for the nine chemical contaminants by
August 6, 1998. The agency’s action to
lift the stay is consistent with this
mandate. By lifting the stay of the
effective date for the allowable levels for
the nine chemical contaminants in the
bottled water quality standard, bottled
water manufacturers will be required to
monitor source waters and finished
bottled water products at least once a
year for these nine chemical
contaminants under the CGMP
provisions in part 129. Third, FDA, in
the March 1996 final rule, stated that it
intended to initiate rulemaking to
address the issue of whether there are
circumstances in which reduced
frequency of monitoring for
contaminants is appropriate. However,
such rulemaking would require
consideration of all chemical
contaminants, not just the nine
chemical contaminants that are the
subject of the stay. FDA is only
addressing, in this rulemaking, the
frequency of monitoring for the nine
chemical contaminants that are the
subject of the stay. FDA may consider,
in a future rulemaking, the issue of
reduced frequency of monitoring in the
context of all chemical contaminants in
bottled water subject to the bottled
water CGMP regulations in part 129.
Therefore, the agency is, at this time,
electing to lift the stay of the effective
date for the allowable levels in the
bottled water quality standard for the

nine chemical contaminants, i.e.,
antimony, beryllium, cyanide, nickel,
thallium, diquat, endothall, glyphosate,
and dioxin, and thereby require annual
testing for these nine contaminants,
consistent with the CGMP requirements
for bottled water.

IV. Environmental Impact

The agency has determined under 21
CFR 25.32(a) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

V. Analysis of Economic Impacts
A. Benefit-Cost Analysis

FDA has examined the impacts of this
proposed rule under Executive Order
12866. Executive Order 12866 directs
agencies to assess the costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects; distributive impacts;
and equity). According to Executive
Order 12866, a regulatory action is
“significant” if it meets any one of a
number of specified conditions,
including having an annual effect on the
economy of $100 million, adversely
affecting in a material way a sector of
the economy, competition, or jobs, or if
it raises novel legal or policy issues.
FDA finds that this proposed rule is not
a significant regulatory action as defined
by Executive Order 12866. In addition,
it has been determined that this
proposed rule is not a major rule for the
purpose of congressional review. For the
purpose of Congressional review, a
major rule is one which is likely to
cause an annual effect on the economy
of $100 million; a major increase in
costs or prices; significant effects on
competition, employment, productivity,
or innovation; or significant effects on
the ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets.

B. Initial Regulatory Flexibility Analysis

FDA has examined the impact of the
rule as required by the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601—
612). If a rule has a significant economic
impact on a substantial number of small
entities, the RFA requires agencies to
analyze options that would minimize
the economic impact of that rule on
small entities. The agency acknowledges
that the proposed rule may have a
significant economic impact on a
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substantial number of small entities. If
the agency receives any significant
adverse comments to the direct final
rule, the agency will withdraw the
direct final rule and proceed with the
rulemaking based on this proposed rule.
In the context of the rulemaking based
on this proposed rule, the agency will
consider comments to the initial
regulatory flexibility analysis.
1. Objectives

The RFA requires a succinct
statement of the purpose and objectives
of any rule that may have a significant
economic impact on a substantial
number of small entities. The agency is
taking this action to lift the stay for nine
chemical contaminants under a
congressional mandate, under the
SDWA Amendments, that FDA issue
monitoring requirements for these nine
chemical contaminants in bottled water.
Lifting the stay of the effective date for

the allowable levels in the bottled water
guality standard for the nine chemical
contaminants (antimony, beryllium,
cyanide, nickel, thallium, diquat,
endothall, glyphosate, and dioxin)
protects the public health. By lifting the
stay, bottled water manufacturers will
be required to monitor source waters
and finished bottled water products at
least once a year for the nine chemical
contaminants under the bottled water
CGMP regulations in part 129. The
agency considers at least annual testing,
as set forth in its CGMP regulations, to
be of sufficient frequency, absent
circumstances that may warrant more
frequent testing, to ensure that bottled
water has been prepared, packed, or
held under sanitary conditions.
2. Description of Small Business and the
Number of Small Businesses Affected
The RFA requires a description of
small businesses used in the analysis

and an estimate of the number of small
businesses affected, if such estimate is
available. Table 1 describes small
businesses affected and estimates the
number of small businesses affected by
the rule. The agency combined the
Small Business Administration (SBA)
definition of a small business as an
upper bound of the total number in the
analysis with data from Duns Market
Identifiers (DMI) on the number of
plants using SIC 2086. FDA has used the
International Bottled Water Association
(IBWA) estimate as a lower bound of the
number of small entities in the industry.
According to DMI, there are a total of
1,567 establishments in the industry
group of which 66 percent of the entities
(1,028 firms) have fewer than 500
employees. According to IBWA, there
are approximately 560 member firms, of
which 50 percent or 280 firms have
annual sales below $1 million.

TABLE 1.—APPROXIMATE NUMBER OF SMALL ENTITIES COVERED BY THIS RULE

Type of establishment

Standard Industry Classi-
fication Codes

Classification of Small En-

Percentage of Category

No. of Small Establish-
ments Covered by the

IBWA NA

DMI

2,086

tities Defined as Small by SBA Rule
Annual sales below $1 mil- | 50% 280
lion
Less than 500 employees | 66% 1,028

3. Description of the Economic Impact
on Small Entities.

a. Estimated costs for testing source
waters. The estimated costs for testing
source waters are the estimated total
additional costs the small entity would

incur to monitor source waters for the
nine chemical contaminants annually.
Table 2 summarizes the expected
additional costs. As discussed in the
March 1996 final rule (61 FR 13258 at
13263), additional cost per sample is

estimated to be $1,290, and an estimated
50 percent of source waters are from
municipal sources that do not require
testing.

TABLE 2.—ESTIMATED SUBTOTAL COSTS FOR TESTING SOURCE WATERS

No. of Small Establishments Cov-
ered by the Rule

Cost per Sample

Sources

Percent Water From Nonmunicipal

Subtotal Annual Cost

Lower bound-280
Upper bound-1,028

$1,290
$1,290

50%
50%

$180,600
$663,060

b. Estimated costs for testing finished
bottle water products. The estimated
costs for testing are the estimated total
additional costs the small entity would

incur to monitor finished bottled water
products for the nine chemical
contaminants annually. Table 3
summarizes the expected costs. As

discussed in the March 1996 final rule
(61 FR 13258 at 13263), additional cost
per sample is estimated to be $1,290.

TABLE 3.—ESTIMATED SUBTOTAL COSTS FOR TESTING FINISHED BOTTLE WATER PRODUCTS

No. of Small Establishments Cov-
ered by the Rule

Cost per Sample

Average Number of Products

Subtotal Annual Cost

Lower bound-280
Upper bound-1,028

$1,290
$1,290

$722,400
$2,652,240

c. Estimated total costs for testing
source waters and finished bottled water

products. The estimated total testing
costs are the sum of estimated costs to

monitor source waters and finished
bottled water products . The agency
estimates that the lower bound cost is
$900,000 and the upper bound cost is $3
million. Table 4 summarizes the
expected additional costs.
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TABLE 4.—ESTIMATED TOTAL COSTS

No. of Small Establishments Cov-
ered by the Rule

Subtotal Costs for Testing Source

Waters

Subtotal Costs for Testing Fin-
ished Bottled Water Products

Total Testing Costs?

Lower bound-280
Upper bound-1,028

$180,600
$660,060

$722,400
$2,652,240

$900,000
$3,000,000

1Total Testing Costs are rounded to the nearest significant digit.

d. Professional skills required for
compliance. The RFA requires a
description of the professional skills
necessary for the preparation of a report
or record. This rule does not require
professional skills for the preparation of
a report or record. Any sampling of
source water or finished bottled water
product for analysis of chemical

contaminants can be carried out by
trained plant personnel who can ship
such samples to a testing laboratory for

analysis. Other trained skills would also

include recording and maintaining the
test result records at the plant for a
minimum of 2 years.

e. Recordkeeping requirements. The
RFA requires a description of the
recordkeeping requirements of the rule.

Table 5 shows the provisions for making
and maintaining records by small
businesses, the number of small
businesses affected, the annual
frequency of making each record, the
amount of time needed for making each
record, and the total number of hours
for each provision in the first year and
then in subsequent years.

TABLE 5.—SMALL BUSINESS RECORDKEEPING REQUIREMENTS

No. of Small Hours per Total Hours,
Provision Entities Keep- Annual Fre- Recordpper Tg_taltl—:(ours, Subsequent
ing Records quency Small Entity irst Year Years
Monitoring SOP 280 1 10 2,800 2,800
Monitoring SOP 1,028 1 10 10,280 10,280
Validation 280 1 5 1,400 1,400
Validation 1,028 1 5 5,140 5,140
Record maintenance 280 1 5 1,400 1,400
Record maintenance 1,028 1 5 5,140 5,140
Totals-lower bound 280 1 20 5,600 5,600
Totals-upper bound 1,028 1 20 20,560 20,560

4. Minimizing the Burden to Small
Entities

The RFA requires an evaluation of
any regulatory alternatives that would
minimize the costs to small entities.
There are four alternatives that the
agency has considered to provide
regulatory relief for small entities. First,
FDA considered the option of not lifting
the stay of the effective date for the
allowable levels in the bottled water
quality standard for the nine chemical
contaminants. Second, FDA considered
the option of exempting small entities
from the requirements of this rule.
Third, FDA considered lengthening the
compliance period for small entities.
Fourth, FDA considered reducing the
testing frequency.

a. Not lifting the stay. By convention,
the option of taking no action is the
baseline in comparison with the
evaluation of the other options. Taking
no action in this case means not lifting
the stay of the effective date for the
allowable levels in the bottled water
quality standard for the nine chemical
contaminants. By not lifting the stay,
FDA would not meet the statutory
mandate provided in the SDWA
Amendments that requires the agency to
issue monitoring requirements for the
nine chemical contaminants by August

6, 1998. If FDA does not issue
monitoring requirements by August 6,
1998, the NPDWR'’s for public drinking
water for these nine contaminants
would be considered to be the standard
of quality regulations for bottled water
under § 165.110. Under the NPDWR’s,
EPA’s base monitoring requirements for
ground water testing are once every 3
years for testing inorganic chemicals
(e.g., antimony, beryllium, cyanide,
nickel, and thallium), and four
successive quarters every 3 years for
ground water testing for synthetic
organic chemicals (e.g., diquat,
endothall, glyphosate, and dioxin).
Under part 129, FDA requires at least
annual testing for both the inorganic
and synthetic organic chemicals.
Therefore, the frequency of testing
requirements under EPA’s NPDWR’s for
public drinking water and FDA’s
frequency of testing requirements for
bottled water differ.

Moreover, the regulatory scheme
under EPA'’s regulations for public
drinking water contemplates State
coordination, including the use of state-
issued waivers in certain situations.
EPA regulations address treated ground
and surface water testing, whereas
FDA'’s regulations address source water
(which in most cases involves testing of

untreated ground water) and finished
bottled water product testing. Source
water testing provides a preliminary
review of the safety and quality of the
water source that a water bottler intends
to manufacture into a bottled water
product. FDA considers source water
testing to be as important as finished
bottled water product testing because
the safety and quality of the source
water, determined by source water
testing, will affect the treatment
necessary to produce a finished bottled
water product that complies with the
bottled water quality standard.
However, if EPA’s regulatory scheme for
public drinking water would need to be
considered for the nine chemical
contaminants that are the subject of this
rule for bottled water, it is unclear
whether only finished bottled water
product testing for these nine chemical
contaminants, in lieu of source water
testing, would be applicable.
Furthermore, EPA’s monitoring
requirements are designed to address
water that is provided to customers
through municipal water distribution
systems while FDA'’s requirements
address water that is produced to be
sold to consumers in discrete units.
Some differences between these two sets
of monitoring requirements exist (e.g.,
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criteria for determining when a system
(or bottler) is not in compliance),
because they address two fundamentally
different production circumstances.
FDA believes that its regulations for
bottled water, which are designed to
ensure that bottled water is prepared,
packed, and held under sanitary
conditions, should apply to the testing
for these nine chemical contaminants in
bottled water rather than having such
contaminants subject to a regulatory
scheme established for public drinking
water.

Furthermore, the extent to which FDA
would consider certain aspects of EPA’s
regulatory scheme for public drinking
water as ‘“monitoring requirements” is
not clear. FDA has not had to apply
EPA’s regulations for public drinking
water to bottled water under the bottled
water quality standard regulations.
Therefore, if FDA did not lift the stay
and issue monitoring requirements
under the agency’s CGMP requirements
in part 129 for these nine chemical
contaminants, the application of section
410(b)(4)(A) of the act would create
uncertainty for industry and regulators.
The practical effect of the application of
section 410(b)(4)(A) of the act may be
additional burdens on small businesses
if such businesses must adhere to two
regulatory schemes for testing of their
bottled water products rather than one
comprehensive scheme for all bottled
water testing. As stated earlier, FDA’s
CGMP requirements are protective of
the public health and the application of
these CGMP requirements to all bottled
water would not result in uncertainty to
industry and regulators. As discussed in
option d of this section of this
document, FDA believes that retaining
the applicability of its CGMP
requirements to all bottled water, with
further evaluation of reduced frequency
of testing in the context of all chemical
contaminants in a future rulemaking,
would be less confusing to small
entities. Therefore, FDA believes that
lifting the stay would be beneficial to
the public.

b. Exempt small entities. One
alternative for alleviating the burden for
small entities would be to exempt them
from the testing requirements of this
rule. Although, this option would
eliminate the cost of testing on small
firms, it may also result in a decrease in
the potential public health benefits of
the rule. Small entities comprise a large
part of the affected industry and
exempting them would affect the testing
requirements for a large segment of the
bottled water products on the market.
Such products would not be subject to
a certain frequency of testing that
provides adequate assurance that such

products manufactured by small
businesses are as protective of the
public health as those that have
undergone the testing requirements for
these nine contaminants under part 129.
Therefore, exempting small businesses
would reduce the potential public
health benefits of lifting the stay.

c. Extend compliance period. FDA
considered an extended compliance
period. Lengthening the compliance
period would provide regulatory relief
to small entities because it would
reduce the present value of the costs of
testing. However, as stated in option b
of section V.B.4.c of this document,
because small entities comprise a large
part of the affected industry, longer
compliance periods would delay any
potential public health benefits of the
rule. For example, if a small business
had an excess level of one of the nine
chemical contaminants in its bottled
water product, it would not be aware of
the potential public health problem as a
result of the specific contaminant
because the small business would not be
testing during the longer compliance
period. Therefore, the agency has
concluded that the lifting the stay is
more protective of the public health.

d. Reduced testing frequency Another
alternative for alleviating the burden for
small entities would be to reduce the
testing frequency for certain chemical
contaminants, including the nine
chemical contaminants that are the
subject of this rule. The agency believes
that, in considering the issue of reduced
frequency of testing, it needs to do so in
the context of all chemical
contaminants, not just the nine that are
the subject of this rule. Reduced
frequency of testing may include an
entirely different scheme that may
include waivers for certain chemical
contaminants. The contemplation of
such a scheme is better addressed in a
context that includes consideration of
all chemical contaminants, rather than
considering and implementing a
different regulatory scheme for only the
nine chemical contaminants. Moreover,
Congress mandated that the agency
issue monitoring requirements for these
nine chemical contaminants by August
6, 1998. Because the scope of this rule
is limited to these nine chemical
contaminants, and the agency does not
have sufficient time to enlarge the scope
of this rulemaking to the issue of
reduced frequency of testing for all
chemical contaminants, the agency is
not pursuing this alternative in this
rulemaking. However, the agency plans
to consider the issue of reduced
frequency of monitoring for all chemical
contaminants in bottled water in a
future rule.

5. Summary

FDA has examined the impact of the
proposed rule on small businesses in
accordance with the RFA. This analysis,
together with the preamble, constitutes
the RFA.

C. Unfunded Mandates Reform Act of
1995

FDA has examined the impacts of this
proposed rule under the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Pub. L. 104-4). This rule does not
require a written statement under
section 202(a) of the UMRA because it
does not impose a mandate that results
in an expenditure of $100 million
(adjusted annually for inflation) or more
by State, local, and tribal governments
in the aggregate, or by the private sector,
in any 1 year.

VI. Paperwork Reduction Act of 1995

FDA tentatively concludes that this
companion proposed rule contains no
collections of information. Therefore,
clearance by the Office of Management
and Budget under the Paperwork
Reduction Act of 1995 is not required.

VII. Comments

Interested persons may, on or before
July 27, 1998, submit to the Dockets
Management Branch (address above)
written comments regarding this
proposal. Two copies of any comments
are to be submitted, except that
individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m.,
Monday through Friday.

VIII. Effective Date

The agency intends to make any final
rule based on this proposal effective 180
days following the date of publication of
the final rule in the Federal Register.
The agency is providing this time period
to permit affected firms adequate time to
take appropriate steps to bring their
product into compliance with the
standard imposed by the new rule.

List of Subjects in 21 CFR Part 165

Beverages, Bottled water, Food grades
and standards.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, it is proposed that
21 CFR part 165 be amended as follows:

PART 165—BEVERAGES

1. The authority citation for 21 CFR
part 165 continues to read as follows:
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Authority: 21 U.S.C. 321, 341, 343, 343-1,
348, 349, 371, 379e.

§165.110 [Amended]

2. Section 165.110 Bottled water is
amended in the table in paragraph
(b)(4)(iii)(A) by removing the
superscript ““1” after the entries for
“Antimony,” “Beryllium,” “Cyanide,”
“Nickel,” and “Thallium,” and by
removing the footnote to the table; in
the table in paragraph (b)(4)(iii)(C) by
removing the superscript ““1”" after the
entries for “*Diquat,” ““‘Endothall,”
“Glyphosate,” and ““2,3,7,8—TCDD
(Dioxin),” and by removing the footnote
to the table; and by removing the note
that follows paragraph
(b)(4)(ii)(G)(3)(iv).

Dated: May 5, 1998.

William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 98-12382 Filed 5-6-98; 3:57 pm]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 874
[Docket No. 98N-0249]

Ear, Nose, and Throat Devices;
Classification of the Nasal Dilator, the
Intranasal Splint, and the Bone Particle
Collector

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
classify the nasal dilator, intranasal
splint, and the bone particle collector
into class | and exempt these devices
from premarket notification procedures.
FDA is also publishing the
recommendations of the Ear, Nose, and
Throat Devices Panel (the panel)
regarding the classification of the
devices. After considering public
comments on the proposed
classifications, FDA will publish a final
regulation classifying the devices. This
action is being taken under the Federal
Food, Drug, and Cosmetic Act (the act),
as amended by the Medical Device
Amendments of 1976 (the 1976
amendments), the Safe Medical Devices
Act of 1990 (the SMDA), and the Food
and Drug Administration Modernization
Act of 1997 (FDAMA).

DATES: Written comments by August 10,
1998.

ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Harry R. Sauberman, Center for Devices
and Radiological Health (HFZ-420),
Food and Drug Administration, 9200
Corporate Blvd, Rockville, MD 20850,
301-594-2080.

SUPPLEMENTARY INFORMATION:
I. Background

The act, as amended by the 1976
amendments (Pub. L. 94-295), the
SMDA (Pub. L. 101-629), and FDAMA
(Pub. L. 105-115), established a
comprehensive system for the regulation
of medical devices intended for human
use. Section 513 of the act (21 U.S.C.
360c) established three categories
(classes) of devices, depending on the
regulatory controls needed to provide
reasonable assurance of their safety and
effectiveness. The three categories of
devices are class | (general controls),
class Il (special controls), and class Il
(premarket approval). Under section 513
of the act, devices that were in
commercial distribution before May 28,
1976 (the date of enactment of the
amendments) are classified after FDA
has: (1) Received a recommendation
from a device classification panel (an
FDA advisory committee), (2) published
the panel’s recommendations for
comment, along with a proposed
regulation classifying the device, and (3)
published a final regulation classifying
the device. A device that is first offered
in commercial distribution after May 28,
1976, and which FDA determines to be
substantially equivalent to a device
classified under this scheme, is
classified into the same class as the
device to which it is substantially
equivalent. The agency determines
whether new devices are substantially
equivalent to previously offered devices
by means of premarket notification
procedures in section 510(k) of the act
(21 U.S.C. 360(k)) and 21 CFR part 807
of the regulations.

A device that was not in commercial
distribution prior to May 28, 1976, and
that has not been found by FDA to be
substantially equivalent to a legally
marketed predicate device, is classified
automatically by statute (section 513(f)
of the act) into class Ill without any FDA
rulemaking process.

In the Federal Register of November
6, 1986 (51 FR 40378), FDA published
a final rule classifying ear, nose and
throat devices. At that time, FDA was
not aware that the nasal dilator, the
intranasal splint, and the bone particle

collector were preamendments devices
and inadvertently omitted classifying
them.

I1. Device Descriptions

FDA is proposing the following
device descriptions based on the panel’s
recommendations (Ref. 1) and the
agency’s review:

(1) The nasal dilator is a device
intended to provide temporary relief
from breathing difficulties resulting
from structural abnormalities in the
nose. The external nasal dilator is
described as a device constructed from
layers of fabric material with a flat
plastic spring inserted between the
layers, with a skin adhesive applied to
adhere to the skin of the nose. The
device is placed externally on the lower
third of the nose. The external nasal
dilator acts with a pulling force to open
the nares and the nasal valves thereby
decreasing nasal airway resistance and
increasing nasal air flow. The internal
nasal dilator is constructed from metal
or plastic and is placed inside the
nostrils. It acts by pushing the nostrils
open or by gently pressing on the
columella, thereby decreasing nasal
airway resistance and increasing nasal
airflow;

(2) The intranasal splint is a device
intended to minimize bleeding and
edema and to prevent adhesions
between the septum and the nasal
cavity. The intranasal splint is
constructed from plastic, silicone, or
absorbent material and is placed in the
nasal cavity after surgery or trauma; and

(3) The bone particle collector is a
filtering device intended to be inserted
into the suction tube line during the
early stages of otologic surgery to collect
bone particles for future use.

I1l. Recommendations of the Panel

In a public meeting held on October
25, 1990, the panel made classification
recommendations for the nasal dilator,
the intranasal splint, and the bone
particle collector. The panel
recommended that the devices be
classified in class | (general controls).
No recommendation was made to
exempt these devices.

IV. Summary of the Reasons for the
Recommendations

The panel concluded that the safety
and effectiveness of the nasal dilator,
intranasal splint, and bone particle
collector can be reasonably assured by
general controls. Specifically, the panel
believed that the safety and
effectiveness of the nasal dilator,
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intranasal splint, and the bone particle
collector can be reasonably assured by:
(1) Registration and listing (section 510
of the act), and (2) the general
requirements concerning reports (21
CFR 820.180), complaint files (21 CFR
820.198), and good manufacturing
practices requirements (section 520(f) of
the act (21 U.S.C. 360j(f)).

V. Risks to Health

The panel identified no specific risks
associated with the use of the intranasal
splint or the bone particle collector. The
panel identified two potential risks to
health associated with use of the nasal
dilator: (1) The device could be lost
inside a wide nose (internal dilator),
and (2) the device can cause ulceration
of skin or mucous membrane which
could lead to infection. The panel
further concluded that the risk of injury
resulting from a dislodged dilator or
from skin ulceration is low.

VI. Summary of the Data Upon Which
the Proposed Recommendation Is Based

The panel based its recommendations
on expert testimony presented to the
panel and on the panel members’
personal knowledge of and clinical
experience with the nasal dilator, the
intranasal splint, and the bone particle
collector.

VII. FDA’s Tentative Finding

FDA tentatively concurs with the
recommendations of the panel that the
nasal dilator, the intranasal splint, and
the bone particle collector should be
classified into class | (general controls)
because the agency believes that
sufficient information exists to
determine that general controls will
provide reasonable assurance of the
safety and effectiveness of the devices.
Consistent with the purpose of the act,
class | (general controls) as defined by
section 513(a)(1)(A) of the act would
provide the least amount of regulation
necessary to reasonably assure that
current and future nasal dilators,
intranasal splints, and bone particle
collectors are safe and effective.

On November 21, 1997, the President
signed FDAMA into law. Section 206 of
FDAMA, in part, added a new section
510(1) to the act (21 U.S.C. 360(1)).
Under section 501 of FDAMA, new
section 510(l) became effective on
February 19, 1998. New section 510(1)
provides that a class | device is exempt
from the premarket notification
requirements under section 510(k) of the
act, unless the device is intended for a
use which is of substantial importance
in preventing impairment of human
health or it presents a potential
unreasonable risk of illness or injury

(hereafter “‘reserved criteria’). FDA has
determined that these devices do not
meet the reserved criteria and, therefore,
they are exempt from the premarket
notification requirements.

The agency, therefore, proposes to
classify the nasal dilator, the intranasal
splint, and the bone particle collector
into class I, and to exempt them from
the premarket notification requirements

VIII. Reference

The following reference has been
placed on display in the Dockets
Management Branch (address above)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. Ear, Nose, and Throat Devices
Panel, 35th meeting, transcript and
meeting minutes, October 25-26, 1990.

IX. Environmental Impact

The agency has determined under 21
CFR 25.34(b) that this proposed
classification action is of a type that
does not individually or cumulatively
have a significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

X. Analysis of Impacts

FDA has examined the impacts of the
proposed rule under Executive Order
12866 and the Regulatory Flexibility Act
(5 U.S.C. 601-612), as amended by
Subtitle D of the Small Business
Regulatory Fairness Act of 1996 (Pub. L.
104-121), and the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104-4).
Executive Order 12866 directs agencies
to assess all costs and benefits of
available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
agency believes that this proposed rule
is consistent with the regulatory
philosophy and principles identified in
the Executive Order. In addition, the
proposed rule is not a significant
regulatory action as defined by the
Executive Order and so it is not subject
to review under the Executive Order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. As noted previously, FDA may
classify devices into one of three
regulatory classes according to the
degree of control needed to provide
reasonable assurance of safety and

effectiveness. For these three devices,
FDA is proposing that they be classified
into class I, the lowest level of control
allowed. In addition, FDA is proposing
to exempt them from premarket
notification requirements. These devices
would be subject to a minimal level of
control. The agency, therefore, certifies
that the proposed rule will not have a
significant economic impact on a
substantial number of small entities. In
addition, this proposed rule will not
impose costs of $100 million or more on
either the private sector or State, local,
and tribal governments in the aggregate,
and, therefore, a summary statement of
analysis under section 202(a) of the
Unfunded Mandates Reform Act is not
required.

XI. Paperwork Reductions Act of 1995

FDA tentatively concludes that this
proposed rule contains no collections of
information. Therefore, clearance by the
Office of Management and Budget under
the Paperwork Reduction Act of 1995 is
not required.

XIl. Comments

Interested persons may, on or before
August 10, 1998, submit to the Dockets
Management Branch (address above)
written comments regarding this
proposal. Two copies of any comments
are to be submitted except that
individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m.,
Monday through Friday.

List of Subjects in 21 CFR Part 874

Medical devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, it is proposed that
21 CFR part 874 be amended as follows:

PART 874—EAR, NOSE, AND THROAT
DEVICES

1. The authority citation for 21 CFR
part 874 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 371.

2. Section 874.3900 is added to
subpart D to read as follows:

§874.3900 Nasal dilator.

(a) Identification. A nasal dilator is a
device intended to provide temporary
relief from breathing difficulties
resulting from structural abnormalities
in the nose. These devices decrease
airway resistance and increase nasal
airflow. The external nasal dilator is
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constructed from layers of fabric
material with a flat plastic string
inserted between the layers, with a skin
adhesive applied to adhere to the skin
of the nose. The external dilator acts
with a pulling action to open the nares.
The internal nasal dilator is constructed
from metal or plastic and is placed
inside the nostrils. It acts by pushing the
nostrils open or by gently pressing on
the columella.

(b) Classification. Class | (general
controls). This device is exempt from
the premarket notification procedures in
subpart E of part 807 of this chapter.

3. Section 874.4780 is added to
subpart E to read as follows:

§874.4780 Intranasal splint.

(a) Identification. An intranasal splint
is a device intended to minimize
bleeding and edema to prevent
adhesions between the septum and the
nasal cavity. The intranasal splint is
constructed between the septum and the
nasal cavity. The intranasal splint is
constructed from plastic, silicone, or
absorbent material and is placed in the
nasal cavity after surgery or trauma.

(b) Classification. Class | (general
controls). The device is exempted from
the premarket notification procedures in
subpart E of part 807 of this chapter.

4. Section 874.4800 is added to
subpart E to read as follows:

§874.4800 Bone particle collector.

(a) Identification. A bone particle
collector is a filtering device intended to
be inserted into the suction tube during
the early stages of otologic surgery to
collect bone particles for future use.

(b) Classification. Class | (general
controls). The device is exempt from the
premarket notification procedures in
subpart E of part 807 of this chapter.

Dated: May 1, 1998.
D.B. Burlington,

Director, Center for Devices and Radiological
Health.

[FR Doc. 98-12312 Filed 5-8-98; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1

[REG—209682-94]

RIN 1545-AS39

Adjustments Following Sales of
Partnership Interests

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Postponement of hearing and
requests to videoconference hearing.

SUMMARY: This document postpones the
public hearing on proposed regulations
relating to the optional adjustments to
the basis of partnership property
following certain transfers of
partnership interests under section 743,
the calculation of gain or loss under
section 751(a) following the sale or
exchange of a partnership interest, the
allocation of basis adjustments among
partnership assets under section 755,
the allocation of a partner’s basis in its
partnership interest to properties
distributed to the partner by the
partnership under section 732(c), and
the computation of a partner’s
proportionate share of the adjusted basis
of depreciable property (or depreciable
real property) under section 1017. In
addition, this document announces that
persons outside the Washington, DC
area who wish to testify at the public
hearing on the proposed regulations
may request that the Service
videoconference the public hearing to
their sites.

DATES: Requests to videoconference the
hearing to other sites must be received
by Friday, May 29, 1998.

ADDRESSES: Requests must be sent to:
CC:DOM:CORP:R (REG-209682—94),
room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station,
Washington, DC 20044. Requests may
also be hand delivered between the
hours of 8 a.m. and 5 p.m. to:
CC:DOM:CORP:R (REG-209682—94),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue, NW,
Washington, DC. Alternatively,
taxpayers may submit requests
electronically via the internet by
selecting the “Tax Regs’ option on the
IRS Home Page, or by submitting
requests directly to the IRS internet site
at http://www.irs.ustreas.gov/prod/
tax__regs/comments.html.

FOR FURTHER INFORMATION CONTACT:
LaNita VanDyke of the Regulations Unit,
Assistant Chief Counsel (Corporate),
(202) 622—-7180 (not a toll-free number).
SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking and notice of
public hearing appearing in the Federal
Register on Thursday, January 29, 1998
(63 FR 4408), announced that a public
hearing with respect to proposed
regulations relating to adjustments to a
partner’s basis in its partnership interest
and a partnership’s basis in its assets
would be held on Wednesday, July 8,
1998, beginning at 10 a.m. in the IRS
Auditorium, Internal Revenue Building,
1111 Constitution Avenue, NW.,
Washington DC, and that requests to

speak and outlines of oral comments
should be received by Wednesday, June
24,1998.

Subsequent to this announcement, the
Service received a request that the
hearing be videoconferenced. The
Service recognizes that other persons
outside the Washington, DC area may
also wish to testify through
videoconferencing. Those persons
should now request to do so.

Requests to include other
videoconferencing sites must be
received by Friday, May 29, 1998. If the
Service receives sufficient indications of
interest to warrant videoconferencing to
a particular city and if the Service has
videoconferencing facilities in that city,
the Service will accommodate the
requests.

Accordingly, the public hearing
originally scheduled for July 8, 1998, is
postponed. The Service will issue a
document in the Federal Register
announcing the new date, time, and any
videoconference sites of the public
hearing.

Cynthia Grigsby,

Chief, Regulations Unit, Assistant Chief
Counsel (Corporate).

[FR Doc. 98-12340 Filed 5-8-98; 8:45 am]
BILLING CODE 4830-01-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[LA-46-1-7384b; FRL-6008-9]

Approval and Promulgation of State
Implementation Plans; Louisiana: Site-

Specific Revision for the Exxon
Company Baton Rouge Refinery

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: In this action, the EPA
proposes to approve a site-specific
revision to the Louisiana 15% Rate-of-
Progress State Implementation plan. The
revision extends the date of compliance
for the installation of particular Volatile
Organic Liquid storage tank controls for
storage tanks located at the Baton Rouge
Refinery of Exxon Company, U.S.A.
Specifically, the revision extends the
compliance date of the requirement for
the installation of guide pole sliding
cover gaskets on 33 storage tanks until
the earlier of the next scheduled
downtime of the subject tanks or
December 2005.

In the Rules and Regulations Section
of this Federal Register, the EPA is
approving the State’s SIP revision as a
direct final rule without prior proposal
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because the Agency views this as a
noncontroversial revision and
anticipates no adverse comments. The
rationale for the approval is set forth in
the direct final rule. If no relevant
adverse comments are received in
response to this proposed rule, no
further activity is contemplated in
relation to this proposed rule. If the EPA
receives relevant adverse comments, the
EPA will publish a timely withdrawal in
the Federal Register. All relevant public
comments received during the 30-day
comment period set forth below will be
addressed in a subsequent final rule
based on this proposed rule. Any parties
interested in commenting on this action
should do so at this time.

DATES: Comments on this proposed rule
must be received in writing by June 10,
1998.

ADDRESSES: Written comments on this
action should be addressed to Thomas
H. Diggs, Chief, Air Planning Section, at
the EPA Region 6 Office listed below.
Copies of the documents relevant to this
proposed rule are available for public
inspection during normal business
hours at the following locations.
Anyone wanting to examine these
documents should make an
appointment with the appropriate office
at least two working days in advance.

Environmental Protection Agency,
Region 6, Air Planning Section (6PD-L),
Multimedia Planning and Permitting
Division, 1445 Ross Avenue, Suite 700,
Dallas, Texas 75202—-2733.

Air Quality Division, Louisiana
Department of Environmental Quality,
7290 Bluebonnet Boulevard, Baton
Rouge, Louisiana 70810.

FOR FURTHER INFORMATION CONTACT: Mr.
Eaton R. Weiler, of the EPA Region 6 Air
Planning Section at the above address,
telephone (214) 665-2174.

SUPPLEMENTARY INFORMATION: See the
information provided in the direct final
rule which is published in the Rules
and Regulations section of this Federal
Register.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401-7671q.

Dated: April 23, 1998.

Lynda F. Carroll,

Acting Regional Administrator, Region 6.
[FR Doc. 98-12431 Filed 5-8-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 261
[SW—FRL-6012-3]
Hazardous Waste Management

System; Identification and Listing of
Hazardous Waste; Proposed Exclusion

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule and request for
comment.

SUMMARY: The EPA is proposing to grant
a petition submitted by Occidental
Chemical Corporation (Occidental
Chemical), to exclude (or delist) certain
solid wastes generated at its Ingleside,
Texas, facility from the lists of
hazardous wastes contained in 40 CFR
261.24, 261.31, and 261.32, (hereinafter
all sectional references are to 40 CFR
unless otherwise indicated). This
petition was submitted under § 260.20,
which allows any person to petition the
Administrator to modify or revoke any
provision of parts 260 through 266, 268
and 273, and under § 260.22, which
specifically provides generators the
opportunity to petition the
Administrator to exclude a waste on a
‘““‘generator specific’ basis from the
hazardous waste lists. This proposed
decision is based on an evaluation of
waste-specific information provided by
the petitioner. If this proposed decision
is finalized, the petitioned waste will be
excluded from the requirements of
hazardous waste regulations under the
Resource Conservation and Recovery
Act (RCRA). The EPA is also proposing
the use of a fate and transport model to
evaluate the potential impact of the
petitioned waste on human health and
the environment, based on the waste-
specific information provided by the
petitioner. This model has been used in
evaluating the petition to predict the
concentration of hazardous constituents
that may be released from the petitioned
waste, once it is disposed. The EPA is
requesting public comments on this
proposed decision and on the
applicability of the fate and transport
model used to evaluate the petition.
DATES: Comments will be accepted until
June 25, 1998. Comments postmarked
after the close of the comment period
will be stamped “‘late.”

Any person may request a hearing on
this proposed decision by filing a
request with Acting Director, Robert E.
Hannesschlager, Multimedia Planning
and Permitting Division, whose address
appears below, by May 26, 1998. The
request must contain the information
prescribed in §260.20(d).

ADDRESSES: Send three copies of your
comments. Two copies should be sent to
the William Gallagher, Delisting
Section, Multimedia Planning and
Permitting Division (6PD-0),
Environmental Protection Agency EPA,
1445 Ross Avenue, Dallas, Texas 75202.
A third copy should be sent to the Texas
Natural Resource Conservation
Commission, 12100 Park 35 Circle,
Austin, Texas 78753. Identify your
comments at the top with this regulatory
docket number: “F-97-TXDEL-
OCCIDENTAL.”

Requests for a hearing should be
addressed to the Acting Director, Robert
E. Hannesschlager, Multimedia
Planning and Permitting Division (6PD),
Environmental Protection Agency, 1445
Ross Avenue, Dallas, Texas 75202.

The RCRA regulatory docket for this
proposed rule is located at the
Environmental Protection Agency
Region 6, 1445 Ross Avenue, Dallas,
Texas 75202 and is available for viewing
in the EPA Library on the 12th Floor
from 9:00 a.m. to 4:00 p.m., Monday
through Friday, excluding Federal
holidays. Call (214) 665-6444 for
appointments. The public may copy
material from any regulatory docket at
no cost for the first 100 pages, and at
fifteen cents per page for additional
copies.

FOR FURTHER INFORMATION CONTACT: For
technical information concerning this
notice, contact Jon Rinehart, Multimedia
Planning and Permitting Division,
Environmental Protection Agency,
Region 6, 1445 Ross Avenue, Dallas, TX
75202, (214) 665—-6789.

SUPPLEMENTARY INFORMATION:

l. Background

A. Authority

OnJanuary 16, 1981, as part of its
final and interim final regulations
implementing section 3001 of RCRA,
EPA published an amended list of
hazardous wastes from non-specific and
specific sources. This list has been
amended several times, and is
published in 261.31 and 261.32. These
wastes are listed as hazardous because
they typically and frequently exhibit
one or more of the characteristics of
hazardous wastes identified in subpart
C of part 261 (i.e., ignitability,
corrosivity, reactivity, and toxicity) or
meet the criteria for listing contained in
§261.11(a)(2) or (a)(3).

Individual waste streams may vary
however, depending on raw materials,
industrial processes, and other factors.
Thus, while a waste that is described in
these regulations generally is hazardous,
a specific waste from an individual
facility meeting the listing description
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may not be. For this reason, §§ 260.20
and 260.22 provide an exclusion
procedure, allowing persons to
demonstrate that a specific waste from
a particular generating facility should
not be regulated as a hazardous waste.

To have their wastes excluded,
petitioners must show that wastes
generated at their facilities do not meet
any of the criteria for which the wastes
were listed. See §260.22(a) and the
background documents for the listed
wastes. In addition, the Hazardous and
Solid Waste Amendments (HSWA) of
1984 require the EPA to consider any
factors (including additional
constituents) other than those for which
the waste was listed, if there is a
reasonable basis to believe that such
additional factors could cause the waste
to be hazardous. Accordingly, a
petitioner also must demonstrate that
the waste does not exhibit any of the
hazardous waste characteristics (i.e.,
ignitability, reactivity, corrosivity, and
toxicity), and must present sufficient
information for the EPA to determine
whether the waste contains any other
toxicants at hazardous levels. See
§260.22(a), 42 U.S.C. 6921(f), and the
background documents for the listed
wastes. Although wastes which are
“delisted” (i.e., excluded) have been
evaluated to determine whether or not
they exhibit any of the characteristics of
hazardous waste, generators remain
obligated under RCRA to determine
whether or not their waste remains
nonhazardous based on the hazardous
waste characteristics.

In addition, mixtures containing
listed hazardous wastes are also
considered hazardous wastes as are
wastes derived from the treatment,
storage, or disposal of listed hazardous
waste. See §261.3(a)(2)(iv) and (c)(2)(i),
referred to as the “mixture’” and
“derived-from” rules, respectively. Such
wastes are also eligible for exclusion
and remain hazardous wastes until
excluded. On December 6, 1991, the
U.S. Court of Appeals for the District of
Columbia vacated the “mixture/derived
from” rules and remanded them to the
EPA on procedural grounds. Shell Qil
Co. v. EPA., 950 F.2d 741 (D.C. Cir.
1991). On March 3, 1992, EPA
reinstated the mixture and derived-from
rules, and solicited comments on other
ways to regulate waste mixtures and
residues (57 FR 7628). These rules
became final on October 30, 1992 (57 FR
49278). These references should be
consulted for more information
regarding mixtures and residues.

B. Approach Used to Evaluate This
Petition

Occidental Chemical’s petition
requests a delisting for listed hazardous
wastes. In making the initial delisting
determination, the EPA evaluated the
petitioned wastes against the listing
criteria and factors cited in
§261.11(a)(2) and (a)(3). Based on this
review, the EPA agreed with the
petitioner that the waste is
nonhazardous with respect to the
original listing criteria. (If the EPA had
found, based on this review, that the
wastes remained hazardous based on
the factors for which the wastes were
originally listed, EPA would have
proposed to deny the petition.) The EPA
then evaluated the wastes with respect
to other factors or criteria to assess
whether there is a reasonable basis to
believe that such additional factors
could cause the wastes to be hazardous.
The EPA considered whether the wastes
are acutely toxic, and considered the
toxicity of the constituents, the
concentration of the constituents in the
wastes, their tendency to migrate and to
bioaccumulate, their persistence in the
environment once released from the
wastes, plausible and specific types of
management of the petitioned wastes,
the quantities of wastes generated, and
waste variability.

For this delisting determination, the
EPA used such information gathered to
identify plausible exposure routes (i.e.,
ground water, surface water, air) for
hazardous constituents present in the
petitioned wastes. The EPA determined
that disposal in a Subtitle D landfill/
surface impoundment is the most
reasonable, worst-case disposal scenario
for Occidental Chemical’s petitioned
wastes, and that the major exposure
route of concern would be ingestion of
contaminated ground water. Therefore,
the EPA is proposing to use a particular
fate and transport model, the EPA
Composite Model for Landfills
(EPACML), to predict the maximum
allowable concentrations of hazardous
constituents that may be released from
the petitioned wastes after disposal and
to determine the potential impact of the
disposal of Occidental Chemical’s
petitioned wastes on human health and
the environment. Specifically, the EPA
used the maximum estimated waste
volumes and the maximum reported
extract concentrations as inputs to
estimate the constituent concentrations
in the ground water at a hypothetical
receptor well downgradient from the
disposal site. The calculated receptor
well concentrations (referred to as
compliance-point concentrations) were
then compared directly to the health-

based levels at an assumed risk of 106
used in delisting decision-making for
the hazardous constituents of concern.

The EPA believes that this fate and
transport model represents a reasonable
worst-case scenario for disposal of the
petitioned wastes in a landfill/surface
impoundment, and that a reasonable
worst-case scenario is appropriate when
evaluating whether a waste should be
relieved of the protective management
constraints of RCRA Subtitle C. The use
of a reasonable worst-case scenario
results in conservative values for the
compliance-point concentrations and
ensures that the waste, once removed
from hazardous waste regulation, may
not pose a threat to human health or the
environment. In most cases, because a
delisted waste is no longer subject to
hazardous waste control, the EPA is
generally unable to predict, and does
not presently control, how a waste will
be managed after delisting. Therefore,
EPA currently believes that it is
inappropriate to consider extensive site-
specific factors when applying the fate
and transport model.

The EPA also considers the
applicability of ground water
monitoring data during the evaluation of
delisting petitions. In this case, the EPA
determined that it would be
unnecessary to request ground water
monitoring data. Specifically,
Occidental Chemical currently disposes
of a part of the petitioned wastes
(Rockbox Residue and Limestone
Sludge) generated at its facility in an off-
site, RCRA hazardous waste landfill
(which is not owned/operated by
Occidental Chemical).t This landfill did
not begin accepting this petitioned
waste generated by the Occidental
Chemical facility until 1991. This
petitioned waste comprises a small
fraction of the total waste managed in
the unit. Therefore, the EPA, believes
that any ground water monitoring data
from the landfill would not be
meaningful for an evaluation of the
specific effect of this petitioned waste
on ground water. Finally, there are
presently no data from groundwater
monitoring wells available, therefore
there is no data to evaluate.

From the evaluation of Occidental
Chemical’s delisting petition, a list of
constituents was developed for the
verification testing conditions. Proposed
maximum allowable leachable
concentrations for these constituents
were derived by back-calculating from

1The other portion of waste proposed to be
excluded is not disposed but is instead treated
onsite prior to discharge. Discharge of the waste is
regulated under Section 402 of the Clean Water Act.
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the delisting health-based levels through
the proposed fate and transport model
for a landfill management scenario.
These concentrations (i.e., “‘delisting
levels’) are part of the proposed
verification testing conditions of the
exclusion.

Similar to other facilities seeking
exclusions, Occidental Chemical’s
exclusion (if granted) would be
contingent upon the facility conducting
analytical testing of representative
samples of the petitioned wastes at
Ingleside. This testing would be
necessary to verify that the treatment
system is operating as demonstrated in
the petition submitted on January 3,
1997. Specifically, the verification
testing requirements, would be
implemented to demonstrate that the
processing facility will generate

nonhazardous wastes (i.e., wastes that
meet the EPA’s verification testing
conditions). The EPA’s proposed
decision to delist wastes from
Occidental Chemical’s facility is based
on the information submitted in support
of today’s rule, i.e., description of the
wastewater treatment system and
analytical data from the Ingleside
facility.

Finally, the HSWA specifically
require the EPA to provide notice and
an opportunity for comment before
granting or denying a final exclusion.
Thus, a final decision will not be made
until all timely public comments
(including those at public hearings, if
any) on today’s proposal are addressed.

11. Disposition of Delisting Petition

Occidental Chemical Corporation,
Ingleside, Texas 78362.

A. Petition for Exclusion

Occidental Chemical Corporation,
located in Ingleside, Texas, petitioned
the EPA for an exclusion for 128 cubic
yards of Rockbox Residue, 148,284
cubic yards of Caustic Neutralized
Wastewater, and 1,114 cubic yards
Limestone Sludge per calendar year
resulting from its hazardous waste
treatment process. The resulting wastes
are presently listed, in accordance with
§261.3(c)(2)(i) (i.e., the “derived from”
rule), as EPA Hazardous Waste No.
K019, K020, F001, F003, FOO05, and
F025. The listed constituents of concern
for these waste codes are listed in Table
1.

TABLE 1.—HAZARDOUS WASTE CODES ASSOCIATED WITH WASTEWATER STREAMS

Waste code Basis for characteristics/listing

K019/K020 ......ccvvenee Ethylene dichloride, 1,1,1-trichloroethane, 1,1,2-trichloroethane, 1,1,1,2-tetrachloroethane, 1,1,2,2-tetrachloroethane, tri-
chloroethylene, tetrachloroethylene, carbon tetrachloride, chloroform, vinyl chloride, vinylidene chloride.

FOOL ... Tetrachloroethylene, trichloroethylene, methylene chloride, 1,1,1-trichloroethane, carbon tetrachloride, chlorinated fluoro-
carbons.

FOO3 ... N.A Waste is hazardous because it fails the test for the characteristic of ignitability, corrosivity, or reactivity.

FOOS5 ..o Toluene, methyl ethyl ketone, carbon disulfide, isobutanol, pyridine, benzene, 2-ethoxyethanol, 2-nitropropane.

FO25 . Chloromethane, dichloromethane, trichloromethane, carbon tetrachloride, chloroethylene,1,1-dichloroethane,1,2-

dichloroethane,

trans-1,2-dichloroethylene,
trichlorothylene, 1,1,1,2-tetrachloroethane,1,1,2,2-tetrachloroethane, tetrachloroethylene, pentachloroethane, hexa-
chloroethane, 3-chloropropene, dichloropropane, dichloropropene, 2-chloro-1,3-butadiene, hexachloro-1,3-butadiene,
hexachlorocyclopentadiene, benzene, chlorobenzene, dichlorobenzene, 1,2,4-trichlorobenzene, tetrachlorobenzene,
pentachlorobenzene, hexachlorobenzene, toluene, naphthalene.

1,1-dichlorothylene,

1,1,1-trichloroethane,1,1,2-trichloroethane,

Occidental Chemical petitioned to
exclude the Rockbox Residue, Caustic
Neutralized Wastewater, and Limestone
Sludge treatment residues because it
does not believe that the petitioned
wastes meet the criteria for which they
were listed. Occidental Chemical further
believes that the wastes are not
hazardous for any other reason (i.e.,
there are no additional constituents or
factors that could cause the wastes to be
hazardous). Review of this petition
included consideration of the original
listing criteria, as well as the additional
factors required by the HSWA. See
section 222 of HSWA, 42 U.S.C.
§6921(f), and 40 CFR 260.22(d)(2)—(4).
Today’s proposal to grant this petition
for delisting is the result of the EPA’s
evaluation of Occidental Chemical’s
petition.

B. Background

On January 3, 1997, Occidental
Chemical petitioned the EPA to exclude
from the lists of hazardous waste
contained in 88261.31 and 261.32, an
annual volume of Rockbox Residue,
Caustic Neutralized Wastewater, and

Limestone Sludge which are generated
as a result of the treatment of offgases
from onsite incinerators. Specifically, in
its petition, Occidental Chemical
requested that the EPA grant an
exclusion for